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1. The issues on the table
We all know that governments can do a lot to make it either easier or else more difficult for adults to have and raise children, to care for their sick and dependent family members, and to maintain nurturing family relationships. Governments have an influence on family life in several ways. First, the government can use the fiscal system to support families. For example, the government can give fiscal advantages to nonworking parents or adult children who take care of a dependent elderly or care for ill family members. Or the government can provide child benefits or tax credits. Second, the government can implement leaves for employees, such as parental leave or short term emergency leave. Third, the government can regulate the labor market, e.g. by requiring that part-time workers be paid the same hourly wage as full time workers, or by protecting pregnant women from being fired.  Finally, the government can decide to provide or regulate all sorts of other institutions, public goods and services that are particularly relevant for families, such as organizing or regulating the health care system, finance public schools, provide public childcare or fund and regulate child care offered on the market. 

Social scientists have provided a massive amount of evidence that the first years of life matter tremendously in terms of the likelihood that that life will go well. Family policies can therefore be seen as a social investment that will benefit society at large (Waldfogel 2006, Folbre 1994a,b, 2008). Yet family policies are also important for lifetime equal opportunities, since unequal experiences of children early on in life are likely to generate inequalities in outcomes for the rest of their lives. So there are many reasons why family policies should be taken much more seriously than they are currently done in most affluent societies. 

In a research project that I started a few years ago, I am trying to find out what justice requires from family policies.
 Yet the question what a just policy would be, is of course always derivative on the more fundamental question what justice in a particular domain or a particular situation requires. Once we know which principles of justice would need to be met to make a situation as just as possible, we can subsequently ask which policy or set of policies would get us as close as possible to this just situation. Hence the more fundamental question that I am asking is: what does justice in the area of the family entail?
 
2. Earthly Justice
Before I formulate and defend a set of general principles of social justice and a set of principles that relate to family policies, I need to say a few words on how I see the philosophical project of thinking about injustices in society. Philosophers have many different ways of thinking about justice, and I am working within one particular tradition, which I would call Earthly Justice (Robeyns 2009a, 2009b, see also Miller 2008 and Sen 2008). In a nutshell, this is a very down to earth kind of reasoning about justice, which is especially concerned with real problems and does not do philosophy for the sake of philosophy, or pursues knowledge for the sake of knowledge (cfr. Cohen 2008). While our thinking about justice should not collapse into mere pragmatic and strategic politics and policy making, it does have to be dealing with real problems, of real people, in this world. The ‘earthly justice paradigm’ is especially keen on not making empirical claims or assumptions that are highly implausible, such as the assumptions that human beings can grow up into adults without being cared for by others, or that we are not dependent on the services of our ecosystem, such as the oxygen that it gives us (Robeyns 2009b). 


In addition, we need to distinguish between the ideal and the non-ideal levels of theorizing (Robeyns 2008; Robeyns and Swift eds. 2008). Ideal theories of justice give us the principles that a perfectly just world would have to meet, that is, a world in which no further improvements of justice are possible. Non-ideal theorizing of justice asks how to get there, how to make improvements of justice, which path needs to be followed, which goals and changes should get priority. In non-ideal thinking we always need to be aware of where we are right now, since that will constrain what is politically and socially feasible.
 So it is quite possible that in this lecture I will propose certain justice-enhancing reforms in family policy, which may sound entirely unfeasible in an American context, at least in the short run, whereas they are either already implemented in the Netherlands, or at least quite feasible to be implemented there in the short run. 

In this lecture I will present and defend a set of principles of justice at the ideal level, and discuss a number of concrete proposals for social and institutional change which will take me into the realm of non-ideal theory. I will in particular pay attention to the case of the Netherlands. The reason is that this is a country I know better than most other countries, but also because the Netherlands has a very particular mix of family leave policies and social norms related to gender and the family, which are, in my view, rather unique, and therefore perhaps deserve more scholarly attention than it has received so far. 

3. General principles of social justice
I will defend 12 principles of justice. The first 5 are general principles of justice, which are not only relevant for the family, but could also be applied for thinking about global justice, for example. Yet I will illustrate these five principles with examples from the family. 

The first principle concerns the question about the nature and the scope of justice. 

The scope of justice (P1): The scope of justice is limited to the domain where human beings can exert an influence and make a difference. 

Hence justice should always be about what human beings can do for each other. This does not mean that nature is not relevant for justice, but nature is only relevant to the extent to which natural forces lead to inequalities in people’s quality of life or their freedoms, and whereby these inequalities can be rectified or compensated for. For example, only women can give birth -  men can’t. Being pregnant and giving birth is a risky thing to do. According to the United Nations (UN 2008), in the developed countries for every 100,000 babies born alive, about 9 mothers die either during labor or from the direct consequences of giving birth. Yet in Southern Asia 490 mothers die, and in Sub-Saharan Africa even 900 mothers die for every 100,000 babies born alive. So while it is most likely impossible to prevent all maternal deaths, human interventions can make a huge difference, such as making sure that there are skilled health workers assisting the delivery. However, if despite the best health care, a mother unavoidably dies in childbirth, then this is not an injustice but a tragedy. Yet if mothers die because the health care is absent even though the resources could have been available to prevent this from happening, then this is an injustice.

Analytically one could put the determinants of human disadvantages in two categories. The first group are the determinants that are men-made, such as social and economic institutions.  For example, gender, or the social meanings that we attach to masculinities and femininities and to male and female bodies, is something people invent, it is not given by nature (De Beauvoir 1949, Okin 1989, Haslanger 2000). Gender has an effect on the distribution of human advantage (or ‘the metric of justice’), and gender is invented by and can be changed by humans, and therefore falls within the scope of justice. Call such man-made factors the pure social determinants of human advantage. They fall within the scope of justice. The second group are the factors that are caused by nature. Some of these factors are entirely (or virtually) outside the scope of human influence, such as a certain minimal risk of dying at childbirth. Call these factors the pure natural determinants of human advantage. If they are truly pure (rather than ideologically perceived to be pure), then I would submit that their effects fall outside the scope of justice. If by brute bad luck, a baby is severely disabled and born with no possibility to keep her alive for more than a few days, then this is extremely tragic, but not an injustice. In some cases nature is very crude, and there is nothing humans can do about it. However, in addition there is the question how human beings react to the very presence of these natural factors. If the risk of dying at childbirth can be drastically diminished by securing the presence of trained health care workers, then there is an interaction between the pure natural determinant, and a social factor. These mixed social-natural determinants of human advantage are also part of the scope of justice. In other words, if human beings can make a difference to a disadvantage that is caused by nature, then the social reaction to this natural fact is also a matter of justice.
The Metric of Justice (P2): In judging whether an arrangement or an outcome is unjust or not, we need to take people’s quality of life into account, which should be conceptualized in terms of their functionings and capabilities. 

Functionings are people’s beings and doings, such as being healthy, being well-fed, being cared for, being part of supportive social relationships, being educated, and so forth. In many circumstances, namely those in which it is reasonable to take people as autonomous beings, the focus should not so much be on the realizations of these functionings, but rather on the genuine possibilities that people have to realize these functionings if they want them. These genuine possibilities or opportunity, are called capabilities (Sen 1985, 1999, Nussbaum 2006; see also Brighouse and Robeyns eds. 2010 ). 


In the terminology of contemporary theories of justice, this implies that I endorse functionings and capabilities as the proper metric of justice. This does not mean, however, that resources broadly defined play no role, but rather that they play an instrumental and derivative role. First we need to know which functionings and capabilities are important and relevant, and then we can figure out which institutions and resources aid or impede people’s quality of life understood as such.

The Agency of Justice (P3): The agents of justice do not only include the government, but can also comprise individuals, groups and organizations. 

I believe it is fair to say that in contemporary theorizing of justice, there is a statist bias. Theorists of justice overwhelmingly suggest in their work that the government is either the only, or the primary, agent of justice.
 Of course I agree that there is a very large and important role to play for the government in enhancing justice. But I also believe that there are other important agents of justice, and that this is especially relevant in thinking about justice in the family. For example, take the gender division of labor within the family, that is, the way a husband and wife divide up the income generating paid work on the one hand, and the unpaid household and care work on the other hand.
 In the lecture of tomorrow I will argue in detail that if this division is unequal with women doing the lion’s share of unpaid care and household work, and men doing paid work, then this is an unjust situation. There is something, perhaps even a lot, that the government can do to provide incentives to husbands and wives to make their division of labor as just as possible. Nevertheless, much will also depend on their individual actions, for example, do individual spouses use their power and bargaining position to get the best outcome for themselves, or do they strive to get a fair outcome, even if this is worse for them than what they could get if they would play it hard and let their self-interest prevail over considerations of justice?  In sum, there are many agents of justice, including the state, individuals, households, families, groups, and civic society organizations. 

The next principle is a general principle of social and distributive justice, which is a variant to what in the philosophical literature is known under the term ‘luck egalitarianism’ (Anderson 1999, Dworkin 2002, Cohen 2008). 

Luck egalitarianism (P4): people should not be disadvantaged due to the social and the mixed social-natural determinants of human advantage which are beyond their control. 

An example of a social determinant is gender. For example, in some countries women are not allowed to drive a car. That is a pure case of a social determinant of disadvantage – and clearly, it should not play any role in determining people’s quality of life. It follows thus that I think that Susan Okin and many other feminist philosophers are right when they argue that a just society is a society without gender, in which gender would cease to exist (Okin 1989, Robeyns 2007). 

An example of a mixed social-natural determinant is the effects of a child’s innate cognitive capacities on her educational outcomes. We know that intelligence is to some extent inherited; intelligent parents are more likely to get intelligent children. That is a pure natural fact, that in itself is not an injustice. However, we also know from empirical research that the environment in which children grow up and the schooling and education they get, can make a huge difference to their cognitive outcomes later in life (Waldfogel 2006). So the innate cognitive talents are a fact of nature, but how we then design the care and educational system is a mixed social-natural determinant of human advantage, which does belong to the scope of justice. 
The fifth principle, and the last principle at the general level. Justice is not only about getting what one morally deserves, but also about contributing that which is needed to make society more just. There will always be people in society who cannot care for themselves – severely disabled, frail elderly, infants and children, and to some extent also those who provide unpaid care for these dependents. Society therefore needs collective resources to materially support those people. It is our duty of justice to provide for those who are entitled to supports on grounds of justice, and therefore it follows that we have all a duty to contribute to either meeting the needs of vulnerable and dependent people directly, or else to contributing to the resources that are needed to meet those needs. That brings us to the fifth general principle of justice:

Fair contribution (P5): Everyone who is able to contribute, should contribute to meeting the needs of those who are entitled to their needs being met on grounds of justice.  

This principle implies that adults able to contribute, should contribute – either through paying taxes which can be used to meet the needs of the vulnerable people, or else by directly meeting their needs, for example by caring for a disabled family member, or by doing volunteer work for a vulnerable group, such as lonely elderly. Taking initiatives that will lead to the situation of contribution are also discharging people of their moral duty to contribute (for example, trying to find a job which will contribute to the social product). 

This principle also implies that able bodied adults who have no caring duties and do not contribute by either working, paying taxes or doing other ‘socially useful’ work, are not discharging their duties of justice. This is also relevant in the area of family policy. Let me give you an example from the Netherlands. Given the enabling conditions that are created in welfare states such as the Dutch welfare states, lifelong homemakers who are not doing significant amounts of socially valuable work, are not discharging their duties of justice. In the Netherlands there is still a generation of women (and a very small number of men) who, once they become parents, leave the labor market, and never return to the labor market. My assessment is that, given the extensive welfare state provisions that we have in the Netherlands, everybody should contribute if they can and are put in a position in which they can. These generous welfare state provisions include a universal basic pension which is granted on the basis of long-term residence rather than on the basis of need or contribution, and which basically ensures that the Netherlands has very few elderly living in poverty. (For 2009 the basic pension, which is exempted from taxation, amounted to 813 Euros a month, and for married or cohabiting people 566 Euros a month per person).
 I don’t claim that people are morally obliged to contribute when they are having small children, or when there is an ill family member, or if they are paying a significant role in a project that is socially valuable but for which neither the market nor the state will provide funding, such as maintaining a public garden; but I do claim that there are notions of the good life which consist in extreme amounts of leisure or homeproduction (which only benefit the members of the home and friends), which are violating principles of justice.
 


With these general principles of justice as our background frame, I now want to move to the question which principles of justice should guide family policies. I will first discuss two principles that relate to children, then two principles concerned with parenthood and procreation, and finally three principles that should regulate genderrelations. 

4. Principles of justice for Children
There is plenty of sociological research showing that people have drastically different starting positions in life. Under most accounts of justice, the effects of family background on people’s life-time opportunities for flourishing are considered to be a matter of justice, since it is beyond the control of individuals in which family they are born, and the effects can be amplified or softened by policies and individual or collective actions. Governments play an important role too, for example in the domain of education, but also in family policies such as the way care leaves are designed and implemented. Thinking about what justice for children requires, therefore easily brings us to a widely shared principle of justice:

Lifetime equality of opportunity (P6): Children should have the same lifetime opportunities, in so far as these opportunities are not restricted by natural differences. 
Clearly children do not choose their parents and the families in which they are born. If we apply P4, the principle of luck egalitarianism, to this factual claim, then it follows that children should have the same opportunities in life and that family background should not play a role. Hence it is not an injustice that a blind child will never be able to be a pilot, but it is an injustice if a child from a poor family has virtually no opportunity to become a pilot simply because the odds are small that she’ll ever be able to go to college. 

Of course, in the first weeks, months and years of life the very notion of opportunity is entirely misplaced when thinking about children. Children do not have any relevant agency when they are babies or infants, and only very gradually acquire agency when they develop (Macleod 2010). So that implies that in the first years of life we should provide children, to the extent possible, with the same levels of adequate care and other aspects of meeting their needs. From the principle of lifetime equality of opportunity (P6) and the recognition that children are in the first years of life incapable of exercising agency follows the following principle:

Meeting Children’s needs (P7): As long as children are not sufficiently capable of exercising agency (in the relevant domain), their needs should be met at a sufficiency threshold.
P7, the principle of meeting children’s need, is a strong child-centered principle of justice, which frames justice entirely in terms of the children’s needs, independent of any responsibility question that could be assigned to the parents for creating the child in the first place. 

The principle of meeting children’s need raises the important question of what ‘meeting their needs’ entails. Children are human beings who are vulnerable in several ways. They are vulnerable because, when they are small, they cannot care for themselves; they are born without possessing social and practical skills that are useful for survival and flourishing; they are more vulnerable for abuse due to their immaturity and if they are (physically, sexually, emotionally, or otherwise) abused, then this may have much more of an impact than when the same abuse would happen to an adult (Archard 2004). Moreover, children are human beings in an early stage of human development, and need proper caring and nurturing to develop into flourishing human beings. In short, their vulnerability and their particular stage of human development does not make it hard to argue why they are entitled to care, support, nurturing and protection from adults. This is indeed reflected in United Nations Convention on the Rights of the Child, which has been ratified by all countries except the United States and Somalia (Archard 2004: 58).  

Moreover, Jane Waldfogel has recently carefully analyzed what children need in her book What Children Need, and has distinguished between children in different age groups. Her work basically summarizes much of what we need to know about what children need. I cannot here give a full summary of Waldfogel’s book, but let me highlight a few aspects that are relevant for the policy proposals that will follow at the end of this lecture. The first important conclusion relates to the care of very young children. First, maternal employment early in the first year of life, particularly if full-time, is associated with poorer outcomes for children. On the effects of paternal employment we know nothing. The studies also stress the, in my view publicly virtually missing aspect that the quality of parental care is crucial: if babies receive sensitive parenting at home, and they are in a high-quality day care on a part-time basis, then the negative effects of  maternal employment evade. Second, generous parental leave policies are associated with better health outcomes for children, in part because parental leave facilitates breastfeeding. Maternal employment in the second and third year of life is unlikely to have negative effects, though again poor quality nonparenal care and insensitive parenting may be causes leading to worse outcomes for children under three. Yet if maternal employment raises family incomes, there are positive effects on cognitive development. For older children, some important findings have to do with the beneficial effects of preschools available to all, and after-school programs for older children, which has both positive developmental effects, and avoid children having to care for themselves, which increases the likelihood of negative behavior. 
How do we integrate these empirical findings into a normative account of family justice? Take the example of feeding newborns. Support that the evidence shows that the child’s interests, understood as her immediate and long-term wellbeing and flourishing, would be better served when she would be breastfed rather than fed with formula milk. Under a maximizing account of meeting children’s needs, we would choose for the feeding arrangement which would be the best from the point of view of the child, independent of how other affected persons would fare under this arrangement. The child’s flourishing and wellbeing gets absolute and overruling priority. Hence the child would be breastfed, independent of the costs (both the direct costs and opportunity costs) this imposes on other people, and independent of how much difference there is between the child’s wellbeing when breastfed versus the child’s wellbeing when she is given formula milk. If we could express an index of lifetime wellbeing and flourishing on a cardinal scale, and the child would score 100 when being breastfed, and 99 when being formula fed, the maximizing account of justice for children would demand that we choose for breastfeeding, even if another person would be significantly worse off under. For example, if the mother’s wellbeing could be slightly or even significantly increased when she would give her baby formula milk rather than breastfeed the baby. On the sufficiency account of meeting children’s needs, which is the account integrated in P7, the principle of meeting children’s needs, we would ask whether formula feeding would lead to a good enough level of wellbeing and flourishing, and it may be that we would then decide that both breastfeeding and formula feeding would both be good enough for the newborn baby. 
Taken on its own, the principle of meeting children’s need would lead to extensive family policies which would benefit not just the child, but clearly also their parents. Therefore the principle of meeting children’s need raises the question what justice between parents and non-parents entails, as a principle analytically distinguished from the child-centered principles P6 and P7. This, I believe, is one of the most difficult philosophical questions if we are thinking about just family policies, to which we will now turn. 
5. Justice for parents, justice between parents and nonparents
Raising a child is a very costly endeavor. Nancy Folbre (2008) provided the most carefully calculated figures of how much it costs to raise a child, and found estimates (for the USA) ranging from $128.000 for raising a child in a family with three or more children, to $205.000 for raising a child without siblings. In all liberal democratic societies, the state bears some of those costs, for example by subsidizing education. In addition, there are other costs, such as forgone opportunity costs, which are not included in these estimates, hence the ultimate costs would even be bigger. We also know that the lion’s share of those costs are born by mothers, rather than fathers, especially the time costs and the costs of foregone earnings and other lifetime opportunity costs (Crittenden 2001). The issue of parental justice thus implies raising the question: who should bear the cost of parenting, and for what reasons? 

In the literature on distributive justice, one prominent view is that parenthood is a lifestyle choice, and that parents should not shift the costs of their choice onto nonparents, or onto parents with fewer children (Rakowski 1991; Casal and Williams 1995). The reasoning behind this is much inspired by recent developments in liberal theories of justice which centrally rely on the distinction between choices and circumstances – and justice would require that people be held responsible for the consequences of their choices, whereas they should not be held responsible for the circumstances over which they do not exert any control. If, for purposes of deciding what we owe to eachother in the political community, we accept that begetting children is a choice people make, and should not be considered as something that simply happens to them, over which they did not exert any control, then a plausible prima face position is that having children should be considered a choice, and hence parents should pick up the tab.


While there is lots of philosophical elegance to this reasoning, and while it resonates beautifully with the mainstream political philosophy thinking on distributive justice, there are good reasons to believe that it is a mistake to think of children as merely a private voluntary project. Daniel Engster (2009) has given three reasons why it is a mistake to see children as a private project. His first argument is that parenting is often much less voluntary than other projects. Engster argues that “parenting is something that happens to individuals without their fully wanting it or planning for it. Men and women may involuntarily become parents because of lack of foresight, faulty contraception, limited access to contraception or abortion, or various other factors not wholly within their control.” Engster’s second argument is that “parents who raise happy, healthy, and successful children generate numerous positive externalities for others throughout society. Well-raised children are more likely to be competent, reliable, productive citizens and workers than poorly raised children. Individuals who have and raise children further sustain society: if no one had and cared for children, society would cease to exist within a few generations.” This is the argument that in the literature is often called the public goods argument (Folbre 2001; Waldfogel 2006). Engster third argument, which he calls the most important, is that parenting concerns the fostering of the development of another human being, and that children have a special moral status that other projects do not have. Since children have moral rights, they creates moral obligations on all those able to meet them. Therefore all individuals share some moral responsibility for enhancing the healthy development of children, because children have moral rights. Other projects do not have such rights, and therefore the analogy with other privately chosen projects does not hold. 


Engster offers us two types of arguments for why we need to support parents. One type grounds the protection of parenting in the interests of third parties, namely other people who will benefit from the fact that parenting is supported. Another ground makes the claims of parents derivative on the moral rights that children have, that is, derivate on child-centered reasons. Yet there is a third type of argument for the support of parents, namely parent-centered reasons for support for parents and children. Such an argument has been provided by Harry Brighouse and Adam Swift (2006). They argue that parents have an interest in the intimate relationship which they can have with their children, which is from a certain quality that is different from intimate relationships that adults can have with other adults. The parent-child relationship contributes to the flourishing of the parent, and cannot be substituted by any other kind of relationship; the unique contribution that parenting can make to the flourishing of the parent thus makes parenting the appropriate subject of protection and support. 


Thus, I think that the recent literature on what we owe to parents as a matter of justice, and which principle of justice between parents and nonparents should be taken into account when designing family policies, has succeeded in showing that parents deserve support in them being able to parent. However, what may still be missing is an elaboration of which costs of parenthood would need to be socialized, and which can be borne by the parents themselves. That is work that I have not yet done. I will therefore, for the time being, only formulate a limited and underspecified principle of parental justice:

Vague principle of justice for parents (P8): our societal arrangements should be such that they support parenting.

In future work I aim at working out a taxonomy of the costs of parenting, a taxonomy relevant for thinking about just family policies. Once we have such a taxonomy, we could work out in more detail which costs should be socialized, and on what grounds.

Note, however, it does not follow from the vague principle of justice for parents that people should be supported in whatever procreative decisions they want to make. In fact, I think that justice, especially justice towards future generations in our own countries but also contemporary justice towards people living in areas that are vulnerable to ecological damage due to processes such as climate change, forces us to think about whether there should be a limit on our procreative rights. 

Ecological demands of justice for future generations and for people living in ecologically vulnerable areas clearly conflict with procreative activities. From the point of view of the ecosystem, the creation of a new life is always a burden, via (at least) two different effects.
Firstly, every baby, even those who will be brought up and will endorse lifestyles with a very small ecological footprint, will have a non-negative ecological footprint.
 Every human being is a burden on the ecosystem, newborns included. The fact that citizens in Europe, and especially in the US, have much bigger ecological footprints than people living in sub-Saharan Africa, only makes the ecological effects of an additional life in the rich countries worse, but doesn’t change the more general fact that every human being is a net burden on the ecosystem.

 Secondly, a human being is living sustainably if her ecological footprint is not larger than the Earth’s per capita biocapacity. A person is a net burden on the ecosystem if her ecological footprint is larger than the per capita biocapacity of the earth. Yet the per capita biocapacity goes down if the number of human beings living on earth increases. Put differently, the more people live on earth, the more difficult it is for an additional life not to be a burden on the ecosystem. 


This has consequences for parental justice. P8, the vague principle of parental justice, entails that parents should be supported in them being parents and in their parenting activities. Yet in ecological terms the production of a child is a burden on the earth’s ecosystem. The consequence is that P8, the vague principle of parental justice, may be constrainted in terms of the number of children parents are entitled to have on grounds of justice. Indeed, I believe that for the sake of future generations of human beings, hence for the sake of children and their children and grandchildren and so on, we must take into account an additional principle:

Demographic sustainability (P9): the total world population should remain at a level where, given their ecofootprint, they do not endanger the ecosystems and the future of the planet.
Note that an additional child in Europe or North America is a much bigger burden on the ecosystem, than a child in Africa; so if populations in Europe and North America  are not wiling to adapt their lifestyles to make them more climate-neutral, then P9 would put very stringent constraints on the number of children they are entitled to have on grounds of justice for future generations. 

The principle of demographic sustainability, P9, has also implications for the way family policy discussions are currently being held in European countries, where fertility ratios are low. It has been argued by many politicians that parents create significant positive externalities for the welfare states institutions by having children. It is on the bases of these potential positive economic externalities that some have argued that parents should be financially rewarded, for example by giving them pension credits.
 But as I just argued, in ecological terms, procreative externalities are always univocally negative. In Europe, where we are having population decreases and almost a demographic panic about what this will do with our countries and with our social security systems, this argument is seldom heard. So politicians propose pro-natalist proposals in the hope to increase fertility rates, and propose even penalizing measures on people without children. Yet rather than financially penalizing non-parents since they do not create future taxpayers who will keep the welfare state going, we may as well debate the option of expressing our gratitude to non-parents for their positive contribution to the survival and the sustainability of the ecosystem.

6. Gender justice
We now come to the issues of gender. Janet Gornick and Marcia Meyers (2008) have motivated their blueprint for family policies as an attempt in trying to reconcile the needs of children with women’s quest for gender equality. Their work has clearly illustrated that some policies that would be best for children are harmful for women’s advancement on the labor market. So gender issues take an important part in non-ideal theorizing about justice. 


In my view, the idea of gender justice simply amounts to abolishing gender as we know it or turning gender into a truly lifestyle choice (Robeyns 2007). Hence one should be able, completely freely and without risks of being penalized, to choose to adopt a masculine, androgyne, or feminine lifestyle. 


At the ideal level, gender justice is often endorsed as an equality of opportunity notion, that is, men and women should be given equal chances in life, and should not be given more or fewer changes simply because they are born male or female in a society that has turned these biological facts into dimensions of social inequality. In earlier work I have developed an account of the ideal of gender justice that consists of the following three principles (Robeyns 2007). I want to defend the position that a society can only be considered gender just, if and only if, the following three principles are met:
Equal capability sets (P10): The capability sets for men and women should be the same. The only inequalities between men and women that are justified, are those (a) that are (directly or indirectly) due to sex differences that are not gender differences, and (b) which cannot be rectified by human intervention.
Equal constraints on choice (P11): The constraints on choice from the capability set should not be structured according to morally irrelevant characteristics, such as gender.
Equal pay-offs (P12): The ‘pay-offs’ of the different options in the capability set need to be justified and should not be gender-biased.
The first principle: the capability sets for men and women should be equal, except for inequalities that are (directly or indirectly) due to sex differences that are not gender differences, and where the inequality cannot be rectified by human intervention. There are two important aspects to this principle. Firstly: it is an opportunity- rather than an outcome-based notion of justice: men and women need to have genuine equal opportunities, but I leave open the possibility that this may lead to unequal outcomes. Second, this first principle tries to account for the fact that men and women differ both because of their sex as well as because of their gender. If a biological fact impacts on gender inequalities in capabilities, then only when no human intervention can diminish this inequality will it count as an acceptable gender inequality.
 This is thus an application of P1, the principle of the scope of justice, and P4, the principle of luck egalitarianism, to the case of gender. 

Take the example of breastfeeding. Only mothers can breastfeed children, while fathers cannot. Breastfeeding creates for some women certain benefits and valuable results, such as emotional closeness with their child. But there are also many direct and indirect costs both in material and capability terms, such as possible physical discomfort in the breasts, the loss of one’s time-autonomy, the tiredness that breastfeeding might cause, the ‘work’ of feeding the child, and any forgone labor market earnings. The first principle would indicate that these costs are a disadvantage but not an injustice, as long as facilitating and compensating policies are in place, such as providing mothers the option of bottle feeding, allowing for paid maternity and breastfeeding leave, and giving mothers free access to lactation consultants. 

The second principle of gender justice requires that the constraints on choice from the capability set should not be structured according to morally irrelevant characteristics, such as gender. This implies that gendered social and moral norms and gendered practices need to be just in themselves. It is of course a question whether social and moral norms can be just if they are gendered-structured. If gendered social and moral norms induce men or women to systematically foreclose certain options, or influence their preferences in ways that lead them to different levels of good lives, then these norms are unjust. 

The third principle stipulates that the ‘pay-offs’ of the different options in the capability set need to be justified and should not be gender-biased. Pay-offs is a somewhat technical term used in the analysis of opportunity sets in game theory and related fields, and denotes the net of burdens and benefits of a certain position. The third principle requires that jobs or other social positions that are numerically dominated by either women or men should not systematically be rewarded lower pay-offs without any plausible justification. For example, jobs dominated by women tend to be worse paid than jobs paid by men. If this were because these jobs are much more pleasant, or much less stressful, then this might be a justification for this lower pay. But if, as many studies suggest, these jobs are worse paid because they are culturally labeled ‘feminine jobs’ or because they are performed predominantly by women, then the third principle is violated. One could argue that maternity leave in some European welfare states provides for a longer period necessary for the mother’s recovery from childbirth.  If this argument holds, then part of the maternity leave should in fact be parental leave from which fathers are unjustly excluded (Foubert 2002, Robeyns 2009a). 
The real challenge, however, lies not in outlining such an account of a society in which gender injustice would entirely have disappeared. The real difficult question is how to move towards gender justice, in a world with strong gender norms, where people have gendered identities, are treated differently according to their sex, are confronted with different expectations depending on their sex.  So what we see in terms of non-ideal analysis, and of policy proposals to make liberal-democratic societies more gender justice, is often an analysis in terms of outcomes, rather than opportunities. In fact, all political and policy discussions related to gender justice are couched in terms of actual differences in outcomes between men and women. And that is not surprising – since if, as virtually every gender scholar would claim, an important constitutive element of gender are gendered social norms, then equal formal opportunities will not guarantee justice, since men and women will be confronted with different social norms, different expectations of what to do, which in turn will influence their bargaining position in the household, leading to a well known traditional or semi-traditional gendered division of labor.

7. Implications for family policies
So what do these 12 principles imply for just family policies? I think that many of the family policies advocated by Gornick and Meyers, and by Jane Waldfogel, are in line with these principles, though Waldfogel is less concerned with gender issues than Gornick and Meyers are, and more non-ideal than the ‘real utopia’ that Gornick and Meyers are engaging with. Yet sometimes these 12 principles collide, as in the case of breastfeeding, which meets the interests of children, but hampers gender justice if gendered social norms put significant pressure on women to do so, making them feel that they have no choice but to breastfeed, whatever they would want themselves. 

Inspired by the proposals by Waldfogel (2006) and Gornick and Meyers (2008) I propose the following set of family policies. I will briefly indicate by which principles of justice they are supported, and report on the extent to which they are met in the Netherlands. 

(1). Free health care for children and affordable universal health care for parents independent of their employment status. 
This is required by P6, lifetime equality of opportunity for children, and P7, meeting children’s needs. But it also follows from P4, since children’s access to health care should not be dependent on a factor which is beyond their control, namely their parent’s employment situation. 

In the Netherlands, the health care reform of a few years back made health care available to all children under the age of 18 for free. 

(2). Fully paid and job-protected maternity leave: 4 weeks before birth, 8 weeks after birth. 

This is needed in order to meet children’s needs, and in order to protect women who gave birth. I believe that this proposal is consistent with the 3 principles of gender justice, because it concerns here a case where sex too plays a role, rather than merely gender. 

In Europe most countries have maternity leave like this. However, in many cases the leave after birth is much longer, up to 12 weeks, and has a quasi-compulsory nature. For these additional four weeks, the principles of gender justice are violated, since women get a certain leave which they do not need on the ground of their biological difference, but is given to them on grounds of gender. I have therefore argued in my inaugural lecture (Robeyns 2009a), that justice requires that men be given 4 weeks of fully paid paternity leave upon the birth of their child. 

This protected paternity leave immediately following after birth could also have a positive effect on men learning how to develop sensitive parenting, which Waldfogel’s research showed to be so important. Clearly family policies are limited in what they can do to teach parents sensitive parenting, though it doesn’t seem to be a far-fetched hypothesis that it is for both parents crucial to be able to spend time with the newborn baby. 

(3). For each parent 6 months paid parental leave, which they are given as a default

This proposal is supported both on principles of justice for children and parents. The arguments for the benefits for parents and children to have 6 months paid parental leave are given in detail by Waldfogel and Gornick and Meyers. Yet it has been observed that even if the leave is given to parents individually, men are less likely to take up leave. Even though P10, the principle of equal capability sets, seems formally to be met, P11, the constraints on choice, is not met, since we live in a world full with gender norms and expectation. There is thus a tension between the interest of the child (who would benefit from the parent being at home), and the interest of gender equality (which is harmed when only mothers take the leave, while fathers do not). There are several proposals in the literature on how to provide men with more incentive to take more leave. Making it paid is a widely recognized positive incentive for men to take up leave, that all agree upon. In addition, I have proposed to give men parental leave by default (Robeyns 2009a, Gheaus and Robeyns 2009), since we know from the empirical literature in other field that defaults can have a behavioral effect on people’s choices. All other things equal, people are much more likely to choose for the default option than for the other options. For single parents it is difficult to decide what is the just way to do. Gornick and Meyers have proposed 9 months of paid leave for single parents; this would seem to amount to a slight violation of equal treatment of parents, while going further in meeting the needs of newborns. 
In the Netherlands we have 6 months of individual parental leave, which can not be transferred to another parent, and which can be taken on a part-time or full-time basis. Whether or not it is paid depends on the sectorial labor agreements (and it is in any case only paid for 13 weeks maximum). Yet the take up rate by men is better than in most other countries. In 2006 among the entitled employees, 43,8% of women and 21,0% of men took parental leave. Women took on average 10 hours per week, men 8 hours per week, spread over 9 respectively 11 months. What we often see is that in the first year of the life of their child fathers take one day a week off, while mothers either do that too, or else they lengthen their maternity leave with parental leave on a full-time basis. 

(4). High quality child care, also for children younger than one. Should it be (heavily) subsidized (for all)?
Making child care available is needed to meet P8, the vague principle of justice for parents; making sure it is high quality is needed to meet P7, meeting children’s needs. Depending on how we would further flesh out the vague principle of justice for parents, we should either make it heavily subsidized, possibly only for low-income groups, or not at all. This depends on the arguments regarding which costs should be born by parents, arguments that I haven’t provided in this lecture. 

However, I do think that P8, the vague principle of justice for parents, and in the non-ideal context P11, of equal capability sets for men and women, should make child care also available for children younger than one. The reason is that the constraints on choice for men and women are not the same (hence P11 is not met in reality); women are much less likely to have a male partner who is willing to do part of the daytime parental childcare than vice versa (see also lecture 2). The consequence is that if we do not provide for child care facilities for infants younger than one, as is currently the case in Sweden (where families are provided with paid parental leaves for more than a year), then women have no real option to work in the first year of the lives of their children. The consequences, as we observe from Sweden, are a highly segregated labor market, which drastically limits women’s labor market opportunities. Since the empirical evidence shows that day care for under ones is not harmful if mothers do not work fulltime and if the quality is high enough, we have to make day care available on a part-time basis, and create incentives for fathers to also care for their infants. 


In the Netherlands this is more or less realized, though child development scholars do keep expressing concern that the quality of nonparental child care is acceptable but not always really good, and there are in some areas of the country waiting lists. Yet I think it is correct to conclude that the Netherlands has, only in very recent years, found a balance between the Swedish model where children are well cared for, but at the expense of women’s freedom of choice, versus the American model, where there is plenty of freedom of choice, but children and parents are not well cared for by society. 

(5). Worktime regulation, and the right to work part-time with pro rato pay and benefits. 

For the sake of both children and parents, parents should be able to work part-time with pro rato pay and benefits. 

In the Netherlands this policy is met. There are a large number of jobs which allow to make a career in 4 days a week, and there are also a large number of jobs where employees only work during school hours. 

(6). Free high quality public schooling and after-school programs. 

This is needed to meet P6, the lifetime equality of opportunity, and P7, meeting children’s needs. The after school care, if it is qualitatively well-done, can also contribute to these principles, and they also contribute to P8, the vague principle of justice for parents. Moreover, after school programs allow parents to work, which is needed as an enabling condition for P5, the principle of fair contribution.

In the Netherlands public schooling is of good quality (even though there are some problems), and it is virtually free. Regarding the after-school programs, a very interesting development recently occured. The government decided that schools would become responsible for making sure that if parents want to have after-school programs, they would be provided. Most schools don’t provide these programs themselves, but outsource them to specialized not-for-profit organizations. Parents have to pay for those after-school programs, but they are subsidized on the same terms as parents of infants in day care.

(7). Emergency family leave

Employees should be entitled to a number of days off for emergency family leave, in order to be able to meet the principle of meeting children’s needs (P7). This is provided in the Netherlands. 

(8). Longer term unpaid care leave for severely ill family members

Employees should be entitled to unpaid leave if they have a family member who is terminally ill. One could make an argument that this leave should be paid too, but in that case it should be limited in time, given how difficult it may be to estimate how long this period may last. This is also an important policy if we embrace P2, whereby the metric of justice is formulated in terms of capabilities, and hence people should have the opportunity to do more in life than just working. If they have a severely ill or dying family member, they must be put in a position to spend time with that family member, and care for him or her if they wish so. 
(9). At least 4 week annually paid vacation days
All employees, parents and nonparents alike, should be entitled to paid vacation days, in order to meet children’s needs, but also to allow parents to parent well.  Moreover, it allows everybody a wider range of capabilities (cfr. P2). This is an established right in European countries. 

(10). Financial support for children, especially those from poor families
P7, meeting children’s needs, is much harder for poor families than for richer families. It is therefore very important to have an effective poverty-reduction strategy which tries to comply with these 12 principles of justice. This not only has immediate effects for children’s wellbeing (P7), but also contributes to meeting lifetime equality of opportunity (P6). 

In the Netherlands, all parents are entitled to child benefits for their children. Child benefits are paid every 3 months, and amount to 195 Euros per child under 6 years, 237 Euros for each child ages 6 till 11, and 279 Euros for children between 12 and 18.
 These benefits are income-independent. Low-income families are entitled to additional benefits. 

(11). No incentives for stay at home parents of children older than a certain age when meeting their needs does not preclude their parents working.  

In the Netherlands, all employed people and people entitled to an unemployment- or disability benefit are entitled to an individual refundable tax credit.  In 2009 the tax credit amounts to 2007 Euro. Since a spouse who is not employed or looking for employment can transfer this tax credit to her partner, this amounts to an unconditional basis income that is independent of contribution. In Dutch politics, it has pejoratively been called the ‘kitchen subsidy’, since de facto it is used mainly by families where the husband works while the wife does not. 

In my view, such policies are violations of justice, since they violate P5, the principle of fair contribution. People who are in a situation where they do contribute but in a way that is not rewarded by the market, should be supported, eg. by giving them parental leave or by supporting voluntary work. But a policy like the kitchen subsidy, as a general unconditional policy, violates P5.

In conclusion, I have argued that the family policy package that I just described would take away most injustices. Yet there is also an increasing awareness that without men actually doing more unpaid work and care in their families, we will never reach a just society. Since I think that the unequal or traditional division of labor between men and women is both one of the most important sources of gender inequality, but also one of the most important sites where change is needed if we want to make families just, I will devote tomorrow’s lecture entirely to that topic. 
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� See www.ingridrobeyns.nl/vidi


� The family, as I understand it here, are basically all forms of households. They can be a household made up by a single person, a household of a single parent with a child or children, it could be a couple that is either heterosexual or homosexual, and that has or does not have children. There could be other adults living in the household, such as a grandparent, friends, or siblings of the parents. Moreover, households are not necessarily fixed in terms of their composition, not even fixed in the sense that a household member joins, dies or goes away, and then the new household formation stays like that for a while. In reality, we know that many households are much more fluid, and could include the single parent’s boyfriend or girlfriend who is drifting in and out of the household (Waldfogel 2006: 23). I will assume that homosexual couples and parents should be treated on exactly the same terms as heterosexual couples, since I believe there to be no valid reasons why they should not be treated similarly.


� See also Morgan (2008), who shows that what is possible in the case of family policy reform depends on the specific context of a country. 


� There are exceptions, for example Iris Young’s (2006) discussion of duties of justice for working conditions in sweatshops in a world with a globalized economy which fall on citizens of affluent societies.  


� For ease of speech, I will use the terms ‘husband’ and ‘wife’ to refer to both the married and the cohabiting members of a heterosexual couple.


� The net value of the basic pension is set at 70% of the net minimum wage for single persons, and 50% for cohabiting persons. See http://www.svb.nl/int/nl/aow/hoogte_aow/hoeveel_aow_later/


� I should say that in a certain sense I have surprised myself with formulating P5, the principle of fair contribution, since I am aware that activation policies come from political corners where I do not situate myself and that I am sympathetic to at first sight radically opposed ideas such as the basic income proposal. However, note that the principle of fair contribution does acknowledge (1) that there are a wide range of ways in which people can contribute, and (2) that only people who have are capable should contribute.


� If it were possible for a human being to live with a negative ecological footprint, e.g. by planting more trees and cleaning more water and finding ways to restore the ecosystem to a larger degree than being a burden on the ecosystem, then that person would be a net-benefit to the ecosystem. Unfortunately, as far as I can tell this is merely a theoretical possibility. 


� David Benatar (2006) has argued that it would in fact be better if there were no human beings at all; analyzing this radical thesis lies outside the scope of this paper. I will simply take for granted that for some or many human beings, life is worth living, and that for them it would not have been “better never to have been”.


�  This was allegedly proposed by a German economist (Pen 2006).


� In fact, at least one further qualification is required. There can be (at least in principle) reasonable limits to how much society wants to pay for achieving gender justice. Suppose that in the future it would be technologically possible for men to become pregnant, but only at a very high financial cost. The first principle would then require that we give men this opportunity. However, there may be good reasons, such as an extreme financial cost, for why a political community may decide not to subsidize this option.


� http://www.svb.nl/int/nl/kinderbijslag/betaling/hoeveel_kinderbijslag_krijgt_u/index.jsp
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