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Introduction

The monopoly of the use of force granted to modern States by its citizens is a relatively new phenomenon. Private armies have been operating in European States till the XIX century. The use of mercenaries has been historically a constant phenomenon till almost the end of the XX century, when their activities were criminalized by the international community. Parallel to that phenomenon during the European colonial expansion over all continents, governments had authorized two other forms of similar violence by non-state actors: the corsairs and the colonial merchant companies. 

At the threshold of the XXI century, with the triumph of neo-liberalism, the globalization of the world economy and the “hunger for vast unregulated markets”
, we are witnessing a similar phenomenon. Although mercenaries have not completely disappeared, “private military and security companies” have increasingly taken over the traditional activities carried out by mercenaries before in the course of the past 20 years. Contrary to mercenaries, private military and security companies are transnational corporations legally registered which obtain contracts from governments, private firms, intergovernmental and non governmental organizations. In low intensity armed conflicts or post conflict situations such as Afghanistan and Iraq their employees, contracted as civilians but armed as military personnel, operate in “grey zones” as unlawful combatants without oversight or accountability, under murky legal restraints and often with immunity. Private security companies also protect multinational extractive corporations. In such situations, the employees working for the private security companies protecting the multinational extractive corporations are often found involved in social conflicts with the local populations. 

In many parts of the world, one can see the trend towards the privatization of warfare and the utilization of armed force by transnational corporations to do business. In all these new situations one can also find elements of bygone historical periods, the use of force by non-state actors
. In addition, can also be detected alarming signs indicating the possibility of privatizing UN peace operations. 

The Working Group on the Use of Mercenaries, established by the United Nations in 2005
, has received a very complex mandate. It covers the impact on human rights of mercenaries, mercenary related activities, as well as the emergent trends due to the activities of private military and security companies. The Working Group has been requested to study and monitor the new modalities and patterns of mercenarism and to make concrete proposals, including new norms, principles or guidelines to fight this new phenomenon. 

Mercenary and mercenary-related activities; emergent trends of private military and security companies; the study and monitoring of the new trends, modalities and manifestations of mercenarism and the impact all these have in the enjoyment of human rights together with the strengthening of the international legal framework are the main challenges the UN Working Group faces in carrying its functions.

New trends, modalities and manifestations of mercenarism

In the past twenty years there has been, primarily in Western European and North American countries and particularly in the United States and the United Kingdom, a significant expansion of private military and security companies (PMSCs)
. They provide services in zones of low-intensity armed conflict and post conflict situation such as Afghanistan, the Balkans, Iraq and Colombia
. Parallel to this privatization of warfare at the international level the demand for private security and protection of property at the domestic level has tremendously increased all over the world
. 
By privatizing a number of police and military functions, security is becoming everywhere in the world a commodity for those who can afford it. This is happening in developed countries such a Canada with a democratic and progressive tradition as well as in developing countries. A close study
 of the practices of a Toronto-based private security company named Intelligarde International shows that security guards – as agents of the landlords – have the right to arrest anyone trespassing or committing a crime. The word “parapolice” is the actual term used by the security employees to describe their job. And, in fact, it is quite accurate, considering that their work is not just one of prevention (traditionally the field of the private sector), but clearly falls in a reactive approach. In crime control, an activity that is believed to be exclusively within the competence of the public police: they investigate and report, they arrest, ban, issue notices prohibiting entry, they assist police in effecting arrests, they even make pursuits. According to the author “in both philosophy and practice, Intelligarde is acting like a police force”. 
This same trend is also becoming a widespread practice in developing countries coming out from authoritarian regimes such as Honduras, Ecuador and Peru. In Honduras, according to a UN report the number of people employed by private security companies as private guards and vigilantes would range between 20,000 at a minimum and 70,000 at most. In contrast, the Honduran National Police numbers only 12,000, of whom 7,300 belong to the uniformed Preventive Police. There seems to be no authority with any control over these companies’ actions, which pose a serious threat to the general public and to law and order. These illegal companies reportedly have thousands of banned weapons acquired on the black market, such as AK-47 and M-16 assault rifles and Uzi submachine guns
. In the city of Guayaquil, Ecuador, the municipal authorities had subcontracted private security firms as a temporary measure until sufficient numbers of national police officials had been recruited and trained to meet law enforcement requirements
. In Peru there would be some 50,000 private guards and probably some other 50,000 in the informal sector. Many of the informal companies would be providing security to the municipalities. Only a few of the private security companies would be registered
.
The globalization of the world economy and the shifting from centralized governments to diffused “governance”
 or “ungovernance”
 together with the downsizing of regular armed forces of States, which have had important reductions in the public sector both in developed and developing countries
 are some of the causes behind the rapid development of the privatization of violence. In many of today’s “failed states”, the globalization of the economy together with the bottom-up privatization of violence, in which non-state actors such as paramilitaries and warlords control natural resources, has had destructive effects because of the attempts from foreign actors to link their wealth (oil, gas, diamonds, timber and precious metals) into the world market and to control their national economy
. Classical inter-state wars with clear front lines have almost disappeared. Instead, we witness low intensity armed conflicts; a widespread use of light weapons; and the privatization of military functions and asymmetry of the parties in the conflict
.
The outsourcing of a number of basic functions which traditionally were carried out by the army or the police, known as the top-down privatization, has blurred the borderlines between the public services of the State and the private commercial sector creating a dangerous “grey zone”. In situations of armed conflict the employees of transnational private military and security companies, contracted as civilians but armed as military personnel, operate in these “grey zones” with uncertainties as to whether their status is that of a combatant or of a civilian from the perspective of international humanitarian law. As has been synthesized by one analyst, the development of private military and security companies has produced a new type of security guards and private soldiers who operate in war zones and high-risk insecurity areas under murky legal restraints
. These new modalities have replaced to a certain extent the use of traditional individual mercenaries. 
Private military and security companies fill the vacuum mainly left in three types of unstable situations: (i) in zones of low-intensity armed conflict (the new asymmetrical wars) where the armies are not fully deployed or in post conflict situations with a high level of insecurity; (ii) in armed conflicts when international organizations do not intervene; and (iii) in troubled areas in developing countries where there is no presence of the State and extractive transnational corporations operate. In the privatization of warfare and the utilization of private military and security companies “to protect multinational extractive corporations one can find elements of bygone historical periods involving the use of force by non-state actors”
, such as the Bay Hudson Company in Canada or the East Indian Company in the 18th century. 

An emergent trend in Latin America but also in other regions of the world indicates situations of private security companies protecting transnational extractive corporations whose employees are often involved in suppressing the legitimate social protest of communities, human rights and environmental organizations in the areas where these corporations operate. Furthermore, in exchange for providing security services to some African governments, private military and security companies have in some cases received concessions for the exploitation of natural resources
. One of the most notable examples is the operation conducted, in 1995, by Executive Outcomes (EO), a private military company, in Sierra Leone against the rebels. Once the capital, Freetownn, had been liberated the mercenaries of EO took the control of the gold mines of Kono and Sierra Rutile. The then government of V. Strasser unable to pay EO one million dollars a month, agreed to give the exploitation of the gold mines conquered by EO to a firm affiliated with a holding connected with EO
.

Private military and security companies are at present rarely held accountable by effective oversight mechanisms at parliamentary procedures, whether in the States contracting them or in the countries where they operate. It also appears that these companies determine and influence the demand for security services. As regards their involvement in institution building in post conflict situations their services raise questions regarding sustainability and their actual contribution in ending low intensity conflicts. Outsourcing military and security functions has an inherent danger in losing the State control over the use of force
.  

As pointed out by Hans von Sponeck, Former UN Humanitarian Coordinator for Iraq the outsourcing of security and military-related issues to non-state agents is a source of great concern which has caught many governments unprepared. The most troubling aspect is that these military forces operate outside any parliamentary control. These private security guards come from all over the world, from countries whose governments may not even be aware that they have been recruited as a private army into a war zone, and are not answerable to anyone
. Within this context, it is interesting to note that when the issue of adopting measures which would include the use of force against Saddam Hussein was discussed at the UN Security Council, Chile which was at the time a member of the Council opposed to such action. Since 2004, however, Chileans ex militaries have been recruited as independent contractors or “private guards” by US transnational security companies to be sent to Iraq without any authorization by Chilean authorities who were informed of the situation by the media
.

The distinction between humanitarian non-profitable organizations and corporations working for pecuniary gain
 is also being blurred by transnational security companies. In conflict or post-conflict areas, such as Afghanistan and Iraq, where they sometimes provide security and protection to humanitarian NGOs, it has become difficult for the population as well as government officials to distinguish one from another. Humanitarian and aid-type assistance risk becoming associated with an intervening force as well as with private military and security companies that may be perceived as biased. 

Transnational security companies do not hesitate to utilize the aims of humanitarian non profit organizations to advertise their activities. One of such companies, recurrently puts an ad in the Journal of International Peace Operations (IPOA)
 in relation with its activities in Afghanistan, Somalia, Congo, Bosnia, Sudan and Iraq displaying a picture of an individual feeding a malnourished baby with the following message “Through selfless commitment and compassion for all people, Blackwater works to make a difference in the world and provides hope to those who still live in desperate times”. The increasing importance of these transnational security companies poses a number of essential questions regarding the way they operate in these various situations as well as to the need for regulatory mechanisms. The new South African legislation aims at avoiding situations where unscrupulous humanitarian organizations may be involved in fueling a conflict under the guise of “rendering humanitarian assistance”
. 
Who are the Private Military and Security Companies

Private military and security companies currently offer and provide in the international market a broad spectrum of services such as building and site security, convoy and transport security, close individual security, advisory and training of local forces, air support, logistical support, prisons security, propaganda tactics, intelligence, covert operations and surveillance. These tasks used to be considered “inherently governmental” (i.e. functions which cannot be performed by the private sector) and were traditionally fulfilled by the national armed forces and the police. They also provide armed protection for transnational corporations in unstable regions. Their services are used by governments and non-governmental organizations, transnational corporations, humanitarian organizations, the media, the United Nations and international organizations. 

This industry is transnational in nature, and is growing very rapidly, particularly since the recent conflict situations in Afghanistan and Iraq, with an aggregated estimate of contracts between $ 20 and $ 100 billion annually. Acording to some sources, the global security USA industry- economically insignificant before 2001- would be of $200 billion at present
.  Although the industry has developed worldwide, highly professional companies from the United States of America and the United Kingdom would be responsible for more than 70% of the services in the world market.
 These private corporations are specialized in delivering military and security services in zones of armed conflict or post-conflict situations with a high level of insecurity. Some private military and security companies are listed on stock markets and generate profits for their investors. Most of these corporations have in their executive board structures former military personnel of high rank, or senior officers of the civil or the intelligence services, a phenomenon many scholars describe as the “revolving door syndrome”.

In Iraq, the number of “private contractors or private guards” fulfilling military and quasi military tasks varies according to different sources and the manner they are counted, ranging between 20,000 and 100,000 persons working for private military and security companies. Most estimates agree to a figure between 20,000
 and nearly 50,000 foreign armed “private contractors”
. According to the Private Security Company Association of Iraq there would be some 70,000 persons providing armed protection, out of which 14,000 would be unregistered Iraqis and 20,000 unregistered foreigners.
 Other semi-official estimates give the following figures: 3,000 to 5,000 United States security contractors, 7,000 to 10,000 expatriates such as Australians, British, Canadians and South Africans
, 15,000 to 20,000 third-country nationals from countries such as Bulgaria, Colombia, Chile
, El Salvador, Fiji, Honduras
, Nepal, Peru
, the Philippines, Romania, Russian Federation, Ukraine and others as well as 25,000 to 30,000 Iraqi host-country nationals.
 According to a United States Government Accountability Office report there would be more than 100,000 contractors (182 000 according to some estimates) of which 48,000 would be working as private soldiers. In Nigeria, there would be some 1 000 registered private security companies constituting, thus, the second economic sector in the economy of that country
.
Although the information regarding the situation in Afghanistan is scarcer, reliable information indicates the existence in that country of some 2,000-3,000 Afghans fulfilling military functions in assistance of US military forces tracking terrorists since 2001
. It is estimated that some 4,000-6,000 expatriates from the United States of America, the United Kingdom, Australia, New Zealand and South Africa, some 1,500- 2,000 third country nationals from Nepal, Fiji, Singapore, The Philippines and Nigeria, and some 15,000 to 20,000 Afghan nationals perform private security functions in Afghanistan
. As in Iraq, private military and security companies in Afghanistan are using the three hierarchical model. Also as in Iraq, in Afghanistan private security guards have played a significant role in alienating the population against “foreigners”
. A number of the contracts for Afghanistan and Iraq outsourced by U.S. Government Departments to private military and security companies are in their turn subcontracted to other companies registered in the United States of America or abroad. Many of them are private employment agencies (and some of them “ghost” companies, which may never be legally registered) entrusted with the selection of former military and police personnel from third countries. 

The same pattern of employing third-country nationals has also been used by the Government of the United States of America and a private military company, Dyncorp, to implement the ‘Plan Colombia’ in a manner which has allegedly in effect bypassed limitations imposed by the United States Congress.
 According to some authors, the United States Government would have substituted international diplomacy with lucrative war contracts and a “coalition of willing nations” ready to provide token forces with a “coalition of billing corporations” ready to supply the brigades of contractors and private security guards
.

One of the major private military company providing military and security services in armed conflicts or post conflict zones is Blackwater, which is based in the United States. It is estimated to have some 2,300 private soldiers in nine countries and a database of more than 20,000 former military personnel ready for deployment and engagement on a short notice anywhere in the world. Its division in the Barbados, Blackwater’s Greystone Ltd., employs third-country nationals from countries such as Chile, Nepal, El Salvador, Honduras and others at salaries which are lower than those recruited in the United States
. Behind the humanitarian façade, one of the main objectives of the corporation, as indicated by its founder, Erik Prince, would be to obtain for his own private military force a substantial piece of the current UN peacekeeping $ 6-10 billion budget
.   Blackwater has been involved since the first days of the occupation in Iraq and its convoys have been ambushed, its helicopters brought down, and had 30 casualties including in a high-profile incident in Fallujah
. In August 2006, the federal court of appeals of North Carolina, USA, decided that it was competent in the lawsuit brought by the families of the four “guards” against Blackwater for not having provided them with adequate protection
. In addition of Blackwater the other major transnational security companies based in the United States and operating in Afghanistan and Iraq are: DynCorp, MPRI, Ronco, Triple Canopy and Vinell Corporation. 
Among the main British based private military and security companies: Aegis Defense Services, which obtained a contract from the United States government to coordinate the other security companies operating in Iraq; ArmorGroup, Control Risks Group, Enrinys, Global Risk Group, Ronin Concepts and Saladin
. There would also be companies from South Africa, Israel, the Balkans, the European Union, Canada
, Eastern Europe and Switzerland
 which would operate in zones of armed conflict or troubled areas.
The contract outsourced to Aegis Defense Services apparently implies the performance of intelligence activities which should be inherently governmental functions. The collection of intelligence collection on significant enemy activity is among the responsibilities which are being handled by Aegis in the shadows of the US military. The retired British Lt. Colonel Tim Spicer is in charge of Aegis. He was hired in the 1990s to help put down a rebellion in Papua New Guinea and would have been involved in an alleged breach of the Sierra Leone’s UN embargo
.

A number of these private military and security companies are members of the International Peace Organization Association (IPOA) a lobby, which promotes the activities and the image of its member firms. This group of pressure has launched a marketing campaign to take away the stigma that the label mercenary brings to the activities performed by private military and security companies associated with this organization. One of IPOA’s main aims is to provide its affiliates private military/security companies with an aura of legitimacy and as a better option than the troops provided by UN Member States to the UN Peace Operations mandated by the Security Council or the General Assembly. In order to obtain this it is absolutely necessary that the activities of these PMSC are not labeled as mercenary, though in any instances they do carry out mercenary work. The Executive Director of IPOA is proud to explain that a number of the companies associated have larger contingents of personnel working in UN and African Union peace operations than most of the countries members of these two international organizations. In the Democratic Republic of Congo, Somalia and Sudan the private soldiers of these transnational companies would be cashing in on lucrative contracts outsourced by United Nations peacekeeping missions
.
There is another organization of the same type: the British Association of Private Security Companies (BAPSC) which was launched to promote the interests and regulate the activities of firms in the United Kingdom that provide armed defensive security services in countries outside the UK
. According to its chairperson
, the services the 23 members of the Association provide to Iraq are probably the largest export of the United Kingdom to that country. 
IPOA and BAPSC promote self-regulation and have both adopted a voluntary code of conduct integrating some human rights and international humanitarian norms. In this regard, the behavior of Blackwater, one of the main companies associated with IPOA is an example worth mentioning, for it shows the non respect of human rights and crimes committed by the “private security guards” employed by these companies. Following the indiscriminate shooting of Blackwater employees on 16 September 2007 in Baghdad causing the death of 17 Iraqi civilians, including women and children, this company withdrew from IPOA. That incident is not an isolated event, the same Blackwater has been involved in other such incidents as well as many other private military and security companies, but the one that occurred on 16 September 2007 was the most deadly and spectacular. The behavior of these private soldiers has shown no respect   for human rights despite the code of conducts and self-regulatory initiatives of IPOA, which is an indication of their very serious limitations. Prohibition of some of the activities as well as external oversight and enforcement mechanisms to monitor the regulated activities of those companies or that of their employees are badly and urgently needed. 

The “private contractors” or “private security guards”

Most of the private security guards recruited by these transnational companies perform military or quasi military tasks in situations of low intensity conflicts or post conflict situations, operating in a grey area with limited oversight or army control. A large number of these private security guards are neither nationals of one of the parties to the conflict nor residents of the country in conflict. Although they were not specifically recruited to take part in hostilities, their contracts did not specify either they would receive military training and would be militarily armed. Recruited in their respective countries from all over the world as “private security guards” to provide protection, most of them have in fact taken direct part in conflicts. They are not members of the armed forces of a party to the conflict and they have not been officially sent by their respective States
. They are essentially motivated by private gain. These are all characteristics of the mercenary-related activities and modalities of the conflicts of the twenty-first century.
Their status itself is a transnational problem. Recruited as civilians to provide “passive or static security” in Afghanistan, Iraq and other post conflict areas, these former militaries or policemen are trained and equipped militarily. They can at any moment be attacked by the insurgency in situations where there is not a clear front line,
 where it is impossible to distinguish between offensive and defensive operations. In this regard the South African legislation ensures that “no South African security worker ever conducts security work in contexts where the line between security contract work and combat situations could blur”
. In accordance with international humanitarian law if they do not participate in the hostilities they are considered civilians and would have the right to be protected. However, the moment they participate in the hostilities they are not anymore considered civilians and therefore lose international protection. However, how can these “private security guards” be considered civilians when they are heavily armed and ready to take part in direct hostilities? The fact that their statute is unclear; that they are neither civilians nor combatants; that they are operating in a grey area; and that they may be easily assimilated to mercenaries, paramilitaries, irregular fighters or “unlawful combatants”, is undermining the international humanitarian law and the Geneva Conventions
.
In Iraq, private military and security companies appear to have filled a gap
, particularly because of the reluctance of the United States Government to contribute sufficient regular troops, and because engaging “private guards” have less political consequences and offer States considerable political distance.
 This army of private security guards constitutes the second largest force in Iraq after that of the United States Army. In order to maximize profit these transnational companies and their affiliates have stimulated the demand of former military personnel and ex policemen of developing countries by advertising attractive salaries for jobs in zones of armed conflict such as Iraq. 
This demand has been easily fuelled in countries with unemployment, and/or underemployment, a migratory population ready to perform security work abroad, and largely unmonitored activities of private security companies. The majority of third-country nationals have accepted jobs as “private security guards” for socio-economic reasons such as unemployment, debts or to provide a better education to their children, and other opportunities. When they sign their contracts they wave a number of rights including their right to sue any of the subsidiary companies which has selected and contracted them, or the company which employs them “including even where loss, damage, personal injury or death is caused or contributed to any manner by the company”
. 
In other instances, the contracts were signed under fraudulent conditions in order to avoid domestic jurisdictions, either immediately upon departure or upon arrival in the country of destination. Once performing security work in Iraq, many Chileans, Fijians, Hondurans and Peruvians have experienced contractual irregularities and poor working conditions, including excessive working hours, partial or non-payment of salaries, ill-treatment and the neglect of basic needs such as access to medical services
. In some instances, the insurance policies were faked or could only be enforced in the United States. In other cases where the guards had been injured they were pressured to continue to fulfill their work duties even with the help of crutches. If injured or killed the claims presented by these private security guards or their families are often denied, or find difficulties to obtain healthcare or compensation. A number of Peruvians, for example, injured in Iraq are still waiting for the compensation they had been promised
. 
The casualties among private security guards constitute also the largest number after that of the US Army in Iraq. As of August 2007, over 1 000 private contractors would have died since 2003, according to figures of the US Department of Labor and more than 12 000 injured
. Added to the military toll, the human cost (3 900 deaths and some 30 000 injured) of the US war effort would be nearly 25% higher
. Among 414 private security guards’ casualties
 there were the deaths of citizens from United States (159), United Kingdom (43), South Africans (22), Nepalese (19), Fijians (19), Filipino (14), Canadians (5), Australians (5), New Zealanders (4), but also from Bulgaria, Colombia, Croatia, Honduras, Hungary, Italy, Japan, Peru, Poland, Romania, Sweden and Ukraine.
 In addition, one should add an additional pattern regarding the injured. It has been found that the occurrence of traumatic brain injury (TBI) is as high as 50% of soldiers injured in Iraq. The war in Iraq has a ratio of wounded to deaths of 16 to 1 and the Vietnam War 2.5 to 1.
 Although there are no studies about the private contractor, there is no reason that this same pattern does not apply to “private security guards” working in Iraq in similar conditions. This issue poses an additional problem to the governments of these third country national guards which will to have to adopt measures of reintegration and post traumatic stress disorders in individuals recruited as security guards returning from abroad.  

However, their exact numbers, precise tasks and the accurate number of casualties remain unknown
. The figures of 100 000 private contractors working in Iraq on US contracts, given by the United States Central Command, would neither include sub-contractors nor contractors working for other clients
. The ratio of private contractors in Iraq could be, thus, almost of one or even more of every single US military personnel. It should be also pointed out that, as a result of the situation and the increasing demand for protection, contractors in Iraq may allocate some 25% of their budget to private security. In the competition among private military and security companies by offering the lowest prices to obtain contracts in Iraq, protective measures for their employees would have been neglected.
Human security

The mandate of the Working Group takes into account human rights violations perpetrated by individuals who by the fact that they are heavily armed, such as mercenaries and “private security guards”, may at any moment commit such acts. It also considers the abuses and possible violations that those private security companies, in their search for profit, may commit to the contracted private guards, who are often in situations of vulnerability.
Regarding the first aspect, the Working Group has received information from different sources which indicates that very often the guards of these private security companies, operating in situations of violence and armed conflict like in Iraq, act indiscriminately shooting and killing or injuring civilians who they feel as a possible threat. The massacre of 17 civilians, on 16 September 2007, in Baghdad by “private security guards” of Blackwater (see previous paragraphs) security transnational company, is one among many incidents that have happened in Iraq in the course of the four years since these private security companies have started to operate in that country.

In relation to the second aspect, the visits to Chile, Ecuador, Fiji, Honduras and Peru have allowed the Group to obtain information and to study the new emerging manifestations and  trends regarding mercenaries, as well as the activities of private military security companies and their impact on the enjoyment of the human rights  They  indicate that there have been  contractual irregularities, bad conditions of work, overcrowding, working excess hours, breach in the payment of salary, mistreatment and isolation, as well as lack of attention to  basic needs  such as  health and hygiene. Although they had been contracted as security guards, they received a military training in the United States of America, Iraq or in a third country and ended up performing functions that were not foreseeable in their contracts.

These issues are very closely related to the new concept of human security, a universal human right for all. It implies that all individuals and peoples have the right to live in a private and public environment which is safe and healthy and to receive protection against acts of unlawful violence whether perpetrated by state or non state agents. It also implies that the necessary means and resources must be provided to all human beings in order to enjoy a life worthy of dignity for which it is indispensable to have access to the basic needs such as food, drinkable water, primary health care, clothing, housing and education.

The concept of “human security” started to be developed in the 1990’s and gradually mainstreamed into international relations. The report of the UN Secretary-General, Boutros Ghali, “An Agenda for Peace”, of 1992, insisted on the need to coordinate and integrate the different actors involved in peace operations into the security dimension
. The UNDP report of 1994 on “Human Development” comprised and attempted to integrate the two main dimensions of human security: a) the protection against physical violence (freedom from fear) which focuses mainly on the civil and political rights of the individual and; b) the protection of socio-economic and environmental rights of people, which are essential for the survival and the human dignity, such as the right to food and drinkable water, to primary health care, to housing and primary education; the right to work and to social protection (freedom from want)
. 

Peace, development and human rights started then to be seen as interlinked and mutually reinforcing each other.

In 2003, the International Commission on Human Security, co-chaired by Prof. Amartya Sen and Sadako Ogata, presented its report to the United Nations proposing a new paradigm to deal with the threats people face in the XXI century.  In 2005, the Heads of States, convened at the UN in New York for the World Summit Outcome, adopted the concept of human security whereby people have the right to live in freedom and dignity, free from poverty and despair. States and the international community bear the responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity
 . 

Human security guarantees the protection of the physical security of people as well as the enjoyment of their basic needs. A population must live free from fear and free from want. The Cold War has been a long period in history during which the doctrine of national security has prevailed and been marked by the ideology of the armed forces of many states based on an anti-communist frenzy seeing the “enemy within” and conducting an internal war of repression against the people they were supposed to protect.

The concept of human security in the UNDP report implied that the concept of national security and a security based solely on military terms had to be abandoned. Instead the security of the people had to be promoted and to evolve towards a security based on human development. The purpose to uniquely defend the territorial integrity of the state had to be transformed into a security for the people providing them basic needs (food, housing) welfare (employment, health, education), safety and the protection of the environment. Human security became a multidimensional concept comprising seven interconnected components: economic security (freedom from poverty), food security (access to food), health security (access to health care and protection from diseases), individual security (physical protection against torture, war, criminal attacks, domestic violence…), political security (civil and political rights, freedom from political oppression), environmental security (protection from the dangers of environmental pollution), societal security (survival of cultures and traditions). 

It responds to a new approach focusing on people. Socio-economic conditions as well as physical violence bear directly on the security and dignity of people. In addition, human security cannot be reached by confrontation and armed conflicts: cooperation is indispensable.  

UNDP dealt with a new paradigm of “sustainable human development” opposed to the classical economic concept of economic growth. Sustainable human development not only focuses on the individual, but must also be justly distributed, socially sustainable and respect the environment.

A number of countries, such as Canada, Japan and Norway adopted the concept of human security and integrated in their respective foreign policies objectives aiming at implementing aspects of this concept such as the prohibition of anti personal mines, control of light weapons, prohibition of recruiting child soldiers, promoting new human rights organs in the United Nations, assisting refugees and participating in peace operations
.

To achieve human security, it is necessary to protect and empower people. However, in the context of the war on terrorism there has been a distortion of the human security agenda and the balance has inclined for more security and less development reversing the progress made during the 1990’s in the promotion of human rights as universal values for all, everywhere and at all times.

The new wars

As human security, in the 1990’s, focused on the security of people instead of that of states, the armed conflicts became more intra-states low intensity wars rooted in underdevelopment factors, economically (poverty, inequality, appropriation of natural resources) as well as politically (bad governance, ethnic conflicts, gross and massive human rights violations). Contrary to the classical inter-state armed conflicts, the new wars have the civil population as their main target, destroy the national infrastructures and institutions and loot the natural resources of the country threatening any sustainable development
.

Face with these challenges, the new concept of human security will be related to state sovereignty, the element security becoming the responsibility to protect from any physical violence in armed conflict situations. Both, the International Commission on Intervention and State Sovereignty, in its 2001 report: The Responsibility to Protect, as the International Commission on Human Security, in its 2003 report: Human Security Now: Protecting and Empowering People, deal with a same question and have a similar approach.   

They deal with the question of the military intervention by the international community in the internal affairs of a given State, which does not protect the human rights and the human security (physical protection) of its citizens. New adjectives are invented to designate these States, such as: rogue, inefficient, weak, in crisis, failed, destabilized, and destroyed.

Dictators and unscrupulous politicians may gain power in weak states and control areas in conflict. The security in our global and interconnected world depends more and more on stable and trustworthy institutions. The mere existence of rogue or failed states with dangerous individuals governing the fate of the populations or that maintain order by violating the human rights of people, is questioned.  Strategies for conflict resolution and reconstruction (institution building) are elaborated: they aim at separating the individuals who have seized power from their populations.    

These new approaches give the priority to the dangers that may emerge from territories in crisis (humanitarian disasters), which are instable, poor, and may at any moment produce massive displacements of populations, promote illicit transnational economies and build terrorists networks. As several authors
 have indicated the concept of human security has served to justify the militarization of public policies in a number of countries as well as the so-called “humanitarian interventions”. Despite the fact that those interventions claim to respond to universal and humanistic principles, many of them would respond to agendas and geopolitical interests of developed countries and would function as a security mechanism operating as regulatory and disciplinary interventions
. Other authors see human security as an instrument of the neo-liberal agenda to impose the western system and its values to developing countries. The fracture East-West of the Cold War would have been replaced by a new North-South fracture.     

After the terrorist attack of 11 September 2001, the perception of danger has tremendously increased and the international policies have focussed more on the security dimension and less in the development dimension of the binary development-security, introduced in the 1994 UNDP report on Human Development.

The war against terrorism has impacted on the concept of human security and broken the balance between development and security. It has weakened the development strategies favouring a “harder” approach for the security of the domestic economy and national infrastructures. As indicated by Mark Duffield such an approach is coherent with a vision in which the universal development agenda and the fight against poverty is dependent on the policies aimed at preventing terrorism through the reconstruction of fragile and failed states, the improvement of security in unstable geo-strategic areas
.

An additional effect produced by this harder new vision of security has been the lost of the neutrality perception enjoyed by intergovernmental and non-governmental humanitarian and human rights organizations which are now often associated with the expansionary ideology of some western countries taking them as part of an occupation force or allied of occupying governments. The attacks to civilian convoys as well as to the UN and IRCC headquarters in Baghdad in 2004 are signs of these new trends.
The concerns of a large number of countries focus on the illicit and uncontrolled trafficking of human beings, weapons, money, goods and ideologies emanating from, and circulating through the many regions of the world presently in crisis. Those security concerns influence the amount of resources devoted to development. Some analysts compare the present political approach to development with the Cold War period: terrorism would be replacing communism. One thing is certain the war against terror has increased the interest of western countries to promote security and safety above all often without much regard to human rights. The threat of terrorism underscores the importance of populations living in strategic and unstable regions. The frustrations and alienations of those populations make their recruitment for terrorist activities extremely easy.  

Mark Duffield
 argues that the fusion between development and security has provided the world liberal governance with an expansionary vision that has allowed new networks of state and non-state actors, public and private, military and civilians, to be constituted. These new actors have elaborated a very narrow approach of the binary development-security. They consider under-developed areas and countries as an element of insecurity for today’s world: allowing, thus, a basis and justification for the new radical agenda of social transformation. According to his investigations these new illicit networks, through which money, arms, human beings and drugs are trafficked constitute the rational structure behind which are implicated the private interests of many actors (warlords, paramilitaries, drug cartels, private military and security companies). What appears as chaotic violence is in reality private interests of these new actors who do not wish that these low intensity armed conflict terminate. The new wars would be “emergent political complexes” which are constituted on the marginal areas of the liberal global system and are alternative new forms of organizations to the conventional regulations
.      

It is in these new situations and context that the transnational corporations of the security, which hunger for new vast and unregulated markets, operate: in a world market that has been deregulated and privatized. The question that may be raised is as to whether the use of violence can be considered as a market commodity left to the invisible hand of the market and be privatized and deregulated as have been most of the public services in most of the countries of the world following the strict methods of the Chicago School of Milton Friedman.  

A transnational labyrinth of contracts and subcontracts operating with diffused responsibility and lacking transparency

Transnational PMSCs, their national subsidiaries, subcontracted companies or private employment agencies select, recruit and train former military and policemen as “security guards” from all over the world to be sent to zones of low intensity conflict.  PMSCs having obtained the contract from the US State Department or the Department of Defense generally subcontract to another company which in turn may subcontract to another one or contract a private employment agency in a given country establishing thus a number of contractual layers which are difficult to disentangle. 

In general, the individual engaged signs a contract with a company which is not registered in his country and which he only discovers once he arrives in the zone of armed conflict. To this labyrinth there is the additional complexity of layers of insurance brokers and insurance companies to obtain a compensation for an injury or the death of a private contractor. Often, private security companies registered in the United States do not make the contract under the U.S. Defense Base Act with an insurance broker as they are under obligation to do. It has also been reported that insurance brokers would only pay immediately 30% of the claims, while the rest of the claims are not paid until an administrative tribunal compels them to do so.

Impact on the local populations and lack of accountability 

Private military and security companies which main aim is profit-making do not provide a sound basis for long term stability. Without accountability and oversight, these transnational military companies have often reinforced the potential for conflict as has been the case in the Balkans
, Sierra Leone, Liberia and the Democratic Republic of the Congo. The proliferation of private military and security companies’ activities “fuels the ungovernance of political violence and undermines, or makes more difficult the establishment of, the state monopoly on legitimate violence”
. These new emerging non-state entities transcend the power of governments and are eroding the traditional concept of sovereignty and the monopoly of the use of force.

According to some researchers the private military company MPRI, which provided training to Croat soldiers who would have been involved in war crimes in the Balkan wars, would bear a certain degree of responsibility for those acts. In 1991, the Clinton Administration, in order to avoid the 1991 UN arms embargo, which prevented the United States government from helping Croats and Bosnian Muslims openly, outsourced MPRI a contract to modernize, train and equip the Croatian army. As a result of such assistance, the newly trained Croatian army conducted in 1995 Operation Storm, using typical American combined-arms tactics, including integrated air, artillery, and infantry movements, as well as maneuver warfare targeted against Serbian command, control, and communication systems. The operation also resulted in ethnic cleansing a quarter-million Serb civilians from their homes, indiscriminate shelling of refugees and summary executions by the Croatian army trained by MPRI. Whereas several Croat officers have been indicted as war criminals, no MPRI employee would have been charged
.

In 1998, DynCorp security agents in Bosnia-Herzegovina would have been implicated in a sex-slave scandal. The firm quickly recalled at least 13 agents; none of them would have faced criminal prosecution
. It has been reported that the only measure applied by DynCorp against its employees denounced by their colleagues as being allegedly implicated in sex crimes and a forced prostitution ring was to terminate their contracts, as well as those of the whistle-blowers who denounced them
. 
The present Executive Officer of Aegis, the retired British Lt. Colonel Tim Spicer, who some authors consider as a mercenary, caused in two consequent years two major international incidents. The first one occurred in 1997 in Papua New Guinea. He had been contracted by the government to recapture the island of Bougainville from separatists and provide protection to a transnational copper mining company in that island. Spicer was arrested and expelled by resentful army officers, and the subsequent row brought down the government of Papua New Guinea. The second incident was in Sierra Leone where allegedly he was involved helping to ship arms to coup plotters who were trying to restore an ousted government. He would have breached a UN Security Council embargo. The ensuing scandal almost forced the resignation of the then British Foreign Secretary
.

In Iraq, by Order 17, issued by the Administrator of the Coalition Provisional Authority, on 27 June 2004, contractors are immune from prosecution
. Something similar occurs in Colombia where any of the abuses which may be committed by US military personnel and private contractors working under Plan Colombia can neither be investigated nor judged.
 Furthermore, following a 2003 agreement between Colombia and the United States of America, the government of Colombia would not be able to submit to the jurisdiction of the International Penal Court US armed forces personnel and US private contractors working for transnational private security companies who have committed crimes against humanity. During the first phase of the Plan only 400 U.S. militaries had been authorized to operate in Colombian territory, plus 400 civilian contractors authorized by the US Congress. In October 2004, the US Congress allowed the US government to increase its presence in Colombia up to 800 militaries and 600 civilians
.

Employees of two private security companies, L-3 Communications Titan (formerly Titan Corp.) and CACI International Inc., were allegedly involved in human rights abuses in the prison of Abu Ghraib in Iraq. However, they have never been subject to external investigations nor legally sanctioned, despite assurances given by the Government of the United States of America to the United Nations that the “United States contract personnel are under the direction of the Coalition and are subject to criminal jurisdiction in United States federal courts” .
 In the absence of any action by the United States authorities, former Abu Ghraib prisoners filed civil lawsuits in 2004 and 2005 against the two companies which provided interpreters and interrogators to U.S. forces in the Baghdad prison. Both cases are still pending in a federal court with no trial dates in sight. Many of the plaintiffs’ claims in the prison cases, including allegations of torture, war crimes and extrajudicial killings, were dismissed last year, although a judge of the U.S. District Court for the District of Columbia allowed assault and negligence claims to continue. But if the two private security companies can convince the court that their employees were essentially acting as an extension of the U.S. military, all of their actions during wartime could be granted immunity from U.S. laws. That seems possible for those two companies, both hired by the Pentagon to assist American forces at Abu Ghraib
.

A number of reports also indicate erratic behavior of some private security guards operating in Iraq with mottos such as: “what happens here today stays with us today”
. It has also been alleged that “private security guards” would also detain Iraqis without authorization
.

The preliminary results of a peace research institute study on how private military and security companies and their employees are perceived by the local population in Afghanistan indicate that private security guards contribute to insecurity by perpetuating a "culture of war", and raise concerns as to the lack of transparency blurring responsibility and accountability of private military companies and their employees. The feeling that private security guards are making the country more unstable in order to keep their jobs is widespread among Afghans is largely widespread. They are concerned by the lack of regulations and accountability of the private security companies in an environment of a failed state and post conflict situation. They often raise the questions as to who are they, why are they in Afghanistan and what do they want. Any foreigner who is armed be a member of NATO, the ISAF or of a private military company is considered as belonging to the foreign forces without distinction. In this context, one can raise the question as to what extent private security companies are not blurring even further the contradictory messages the international community is sending to the Afghan population that it is there to build peace and to fight terrorism. Another message which is heavily criticized is that of the “soldier of fortune”, the “macho”, incarnated by the private security guards heavily armed and the influence that the presence of these guards is having in the minds and attitudes of Afghan schoolchildren and youngsters
. 
Private security guards by the fact that they are in civilian clothes, that often do not wear any identification and travel in unmarked vehicles are dangerously blurring the lines between humanitarian actors working in the country and security forces. Private security companies are also sending the message to the local population that security is not a public commodity and that it is only available to the rich expatriates or the wealthy Afghans. Many Afghans also consider private security companies as private militias and associate them with warlords and criminal gangs. This feeling is strengthen by the fact that a number of guards recruited by private military and security companies are proud of their militia mujahedeen background. There is also a common perception among Afghans that private military and security companies contribute to the proliferation of small arms trafficking, which in turn has an impact upon the overall security of the country. In addition, the fact that private military and security companies have strong links with the Ministries of Interior and Defense contributes to the perception among Afghans that these private guards are something similar to the pro-government militia of the last days of the former communist government of President Najibullah which operated as death squads to liquidate the opponents to his regime
.
The local population in Afghanistan also appears to consider that these transnational security companies are diverting needed funds for reconstruction to pay private security guards, which paradoxically may in effect prevent the stabilization of peace in the country.
 There is also information indicating that among the private security guards employed by these military companies there are South Africans, who are training and providing support to the Iraqi police, who had served earlier in the South African police and army during the former apartheid regime, some of them having committed crimes against humanity
. The US interventions in Afghanistan and in Iraq have been part of the “global war on terror” strategy in responding to the 9/11 terrorist attacks. Such a strategy has heavily relied on the use of military force instead of what should have been needed: a more focus response on human rights and the rule of law issues. By relying on the military force, the United States has attacked the symptoms but not the causes of terrorism. The assumption of such strategy was to terminate quickly with the regimes in place in Afghanistan and Iraq, make a transition in both countries to pro American states developing a free market economy with a minimum of regulation and a long term US military presence in the region to control the oil reserves, what has been identified by one author as the “shock doctrine” of the capitalist theories of the Chicago School of Milton Friedman, similarly of what was experienced in Chile under Pinochet’s dictatorship. 

The US policy in Iraq has resulted in the strengthening of jihadist paramilitaries who gain experience in urban warfare
 and the humanitarian crisis described in the above paragraphs. In Afghanistan, warlords, Taliban militias and Al Qaida with the resources obtained from the illicit opium cultivation control the southern and south-eastern frontier as well as western Pakistan. These groups are a danger for the authorities and the pro American regimes of Afghanistan and Pakistan
. In both countries many of the security functions have been privatized with contractors, which have been able to operate with impunity. The extent of human rights violations committed with impunity has obliged the authorities to react. In Afghanistan there have been some efforts to establish legislation to regulate and monitor the transnational security companies operating in the country. Early versions of the draft law on private military and security companies have been rejected by the Ministry of Justice and Supreme Court because they were in conflict with the Afghan Constitution (2004), which grants the monopoly of the use of force to the State only, as well as in conflict with the Police Law (of 22 September 2005), which lists the duties and obligations of the police to include ensuring and maintaining public order and security.
 In Iraq, after the indiscriminate shooting of 16 September 2007 in the populated neighborhood of Mansour, in Baghdad, security contractors of the company Blackwater protecting a US State Department convoy opened fire randomly on civilians killing 17 persons among which children, with security company helicopters firing into the streets resulting in civilian casualties and injuries Iraq’s Prime Minister and Interior Ministry announced its intention to expel the company Blackwater and freeze all its activities in the country and to reassess all private military and security companies operating in Iraq 
. 
Concluding observations

States may contract transnational companies of security in attempts to avoid direct legal responsibilities. In United States, the outsourcing to private companies of military activities to be carried out abroad forms part of its foreign policy. Complaints which have been brought to the attention of the contracting government by other States appear to be re-directed to the private company itself. The recruitment by military and security transnational companies in developing countries of military and police personnel has as consequence that States are having their citizens involved in armed conflicts for which those Governments had never been consulted. However, the behavior of the security transnational companies or the nationals employed by them may nonetheless damage the international image of the States concerned. Furthermore, the use of private military and security companies for aerial fumigation of herbicides which may endanger the health of populations living in areas of a country bordering with another such as under Plan Colombia may create serious diplomatic incidents.

Under international humanitarian law and human rights law there are norms States must respect, protect and fulfill. All States are concerned and are bound by these obligations, be: (a) those in the territory where private military and security companies operate; (b) those which outsource their military functions and contract private companies; (c) those from where these private military and security companies operate and export their services; and (d) those whose nationals have been recruited to be employed by a transnational military and security company operating in low intensity armed conflicts or post conflict situations. On the other hand, and in accordance with international human rights instruments all members of society including groups, organs and individuals bear responsibility in the protection and promotion of human rights
. However, the responsibilities of the individuals, the companies and the states are diffused and lack of transparency. There is a labyrinth of contracts and subcontracts and very often transnational companies are registered in different countries (often in fiscal heavens). 

With regard to the activities of private military and security companies there is no a vacuum in international law but a grey zone, or loopholes which are being used by these companies and blur the situations. The activities of private military and security companies are a relatively new phenomenon. These new modalities have not been foreseen in the international instruments which deal with these issues.  The definition of a mercenary in the International Convention against the Recruitment, Use, Financing and Training of Mercenaries has been conceived to fight the mercenary phenomenon, which prevailed in the 1960’s during the decolonization period. There is a proposal made by a former Special Rapporteur to widen the scope of the definition in the Convention. However, the fact that the Convention has not been universally ratified and has only been accessed to by 30 States does not help either to have a common position at the international level. To amend the Convention seems premature at this stage. To this it must be added that few countries have adopted in their domestic legislation measures to fight mercenaries or mercenary-related activities or to regulate, control and monitor the activities of private military and security companies. 

Measures to deal with the emergent trends and the new modalities of mercenarism must be tackled at the national, regional and international levels, the most difficult and lengthy process being at the international level. At the national level, States must seriously consider becoming a party to the 1989 International Convention. By doing this, not only they strengthen the international legal framework but have an opportunity, when they incorporate the provisions of the Convention into their respective legislations, to give a large interpretation of Article 6 of the Convention and adopt the necessary regulatory and control measures regarding private military and security companies. In this regard, the last General Assembly resolution dealing with the use of mercenaries
calls upon States considering the future use of a model law to facilitate their accession to the Convention
.    

There is an urgent need to strengthen the legal framework at all levels: domestically, regionally and internationally. It is, thus, fundamental that governments consider and discuss the question of the role of the State as holder of the monopoly on the use of force. In this regard, the UN Working Group has envisaged the convening of five regional governmental consultations in the coming two years in order to discuss and arrive at a common understanding as to which additional regulations and controls are needed at the international level. The first Regional Governmental Consultation has been held in Panama, on 17 and 18 December 2007. These meetings serve at facilitating a critical understanding of responsibilities of the different actors, including private military and security companies, in the current context and their respective obligations for the protection and promotion of human rights. The Panama Regional Consultation has also served to raise awareness among States of the region about this new phenomenon and to realize the need for governments to restate their attachment to continue to hold the monopoly of the legitimate use of force, forbid some of the activities private military and security companies have taken and the need to regulate a number of them. At the end of the process of regional governmental consultations, it is expected that the UN General Assembly will discuss these issues a high-level round table will be convened in order to adopt the appropriate legal norms, guidelines or additional international instrument.
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