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Introduction

Discussions of the regulation of private military and security companies (PMSCs) typically treat the subject as a question above all of the need for legislative, judicial and administrative reform. (Jennings 2006; Spear 2006; Holmqvist 2005; Walker and Whyte 2005; Singer 2004; Zarate 1998) Yet by implicating fundamental questions around how violence is to be organized and legitimated at the local, national and global levels, the question of how to regulate PMSCs strikes at the heart of the political and social constitution of communities. Analyses that treat the regulation of PMSCs as a question of politics and of society are rare (though see Avant 2005; Leander 2005; Olsson 2007). In this paper, I seek to address these social and political aspects of the PMSC directly directly, by asking what the object and purpose of regulation of this industry has been? The answer to this question will shape how we think about developing effective regulation in the future. 

My central thesis is that, benefiting from globalization, the dogs of war are slipping the leashes that democratic polities have carefully placed on them. In a globalized world, weaving a net that can contain them will be hard. Approaches that rely on influencing the behavior of private military and security companies (PMSCs) and their clients – both governmental and private – through internal self-restraint, should receive greater attention than they have to date. Only through a combination of external and internal disciplines, mobilized through transnational action, will we once again tame the dogs of war. 

I begin by arguing that strategic, realpolitik concerns – rather than broader social, ethical or political – concerns have always dominated states’ regulation of the commercial provision of military services, and will do so for the foreseeable future. In the first part of the paper, I present a ‘strategic history’ of regulation of commercial military entrepreneurs. I argue that states have always sought to control – rather than eradicate – these actors, to harness them for their own strategic ends. Despite increased reference to both liberal human rights discourse (since World War II) and neoliberal commercial discourse (in the last twenty years), I argue that strategic concerns remain fundamental to states’ approaches to regulation of the global commercial security sector. However, states’ understandings of their strategic interests in regulating private military and security companies (PMSCs) may currently be evolving, as civil society actors  are beginning to drive home the difficulties of externalizing or privatizing the costs of PMSC violence in a globalized world. This may lead to a more nuanced, socialized approach to diplomatic and military strategy on the part of many states and commercial security providers.

In the second part of the paper, I draw on these insights to address the question of how regulation can be improved. I argue that the central objective of regulation should be the socialization and professionalization of the industry. The aim should be to align the perceived interests of both service-providers and their key clients, and their corresponding practices, with those of professional, democratically controlled militaries. I suggest that such a professionalization will only come about through multiple forms of regulatory activity – not only through state-based legislation and judicial action, but also through political mobilization and direct interaction with the industry to: i) ensure that PMSCs and their clients bear the true costs of their activities; and ii) foster changes in values, views and practices. A range of incentives will need to be mobilized to ‘tame’ this industry, aligning private incentives with public goals. I argue that while intergovernmentally mandated processes such as United Nations special procedures (the Working Group on Mercenaries, the Secretary-General’s Special Representative on Business and Human Rights, and the Special Rapporteur on Extra-Judicial, Summary or Arbitrary Killings), and the Swiss Initiative on the Regulation of Private Military and Security Companies are playing important roles in changing state perceptions in relation to the industry, much creative work remains to entrench altered incentive structures for both states and businesses. Particular attention is needed to hybrid forms of regulation that combine state, market and normative (or epistemic) regulatory power. I close by pointing to a number of areas in which research may assist this process, and with a call for collaborative activism to bring states, businesses and civil society actors into dialogue aimed at the long-term professionalization of the industry. 

Part One: A Strategic History of Regulation of the Commercial Security Sector

How have states sought historically to regulate non-state actors providing military and security services on a commercial basis? In this Part, I argue that states have generally sought to permit the activities of commercial military entrepreneurs, so long as they remain aligned with the interests of states (see Cockayne 2007a; Cockayne 2006b).

1.
The prehistory of the regulation of PMSCs

The line that divides states from other forms of military organization – including commercial military entrepreneurialism – can often be a thin one. (Cockayne 2006b; Tilly 1985) Yet our focus on what separates the public from the private often leads us to overlook what links them. As a result, in our accounts of the organization of violence in the international system, we easily lose sight of how privately organized violence has helped to produce and support the ‘public’ organization of legitimate violence constituted by the state system, and how, as a result, states have sought to regulate, rather than eradicate, commercial military entrepreneurs.

As I have explored in more depth elsewhere (Cockayne 2006b), commercial military entrepreneurs – forerunners of today’s PMSCs – played a crucial role in catalyzing the emergence in early modern Europe of the system of governance and regulation we know as the sovereign state, and in spreading this system around the world. 

Sovereigns in early modern Europe were prepared to accommodate mercenarism because mercenaries provided a cost-effective means for states to defend their monopoly on legitimate violence from foreign princes and domestic rivals – just as private military companies do for weak states today. At the same time, the mercenary trade in early modern Europe reinforced states’ monopolies in a number of ways: in particular, the requirement to raise funds to pay mercenaries forced states to find ways to increase taxation and penetrate their own societies. Over time, this improved states’ positions in their own constitutional settlements with internal, ‘private’ rivals. The most famous evidence of this dynamic is the settlement in article 51 of Magna Carta, under which the English Crown agreed to give up its use of mercenaries against the rebellious English barons, in return for the barons’ agreement to the consolidation of certain taxation powers in the hands of the Crown. 

At the same time, mercenaries represented a constant risk to states, both through the price-gouging powers they enjoyed as states became militarily dependent upon them, and where mercenary bands developed territorial ambitions of their own. Some small states (especially in and around modern-day Switzerland) essentially avoided that risk by capitulation, turning themselves into corporate bases for the mercenary industry, in effect corporatizing the state. Yet over time mercenarism slowly receded in Europe under a combination of two pressures. First, states began more systematically to ensure that mercenary groups did not become rivals to their own power, instead turning to alliances with foreign sovereigns as a source of military support regulated by bonds of kinship, religious allegiance, international law and realpolitik, rather than the more treacherous logics of the market and the gun. Second, technological pressures slowly worked to the favor of states, as the advent of firearms and the consequent need for disciplined, full-time military training favored permanent, territorialized armed forces over itinerant mercenaries. States could, through taxation, raise the start-up capital necessary to sink into the construction of defensive installations, ships and into peacetime training, and possessed land into which (literally) to sink those costs. Itinerant mercenary bands could not compete. The cost structures of war-making increasingly favored states over private  entrepreneurs, allowing states to attract away the best professionals from the private military and security industry, so that, as Hintze put it, “colonels ceased being private military entrepreneurs, and became servants of the state”. (Hintze 1975: 200) 

Yet while mercenarism receded in Europe as states entrenched their territorial monopolies on legitimate violence, military entrepreneurialism played a key role in the extra-European projection of state power. In fact, state backing for the export of mercenary activity may have helped to lessen the threat those mercenaries posed at home. At the same time, the projection outside Europe of the public/private distinction that underpinned both the state system and its commercial relationships with military entrepreneurs involved an export of a particular set of socio-legal – even constitutional –  arrangements. This process served to trans-nationalize the private, creating a space – dependent on the state for its constitution and protection – through which private commerce and other transnational exchange relations could be conducted. The ‘private’ sphere that the European powers projected through their imperial and colonial projects was not the sphere of overlapping heterogeneous relations of fealty, obligation and influence that predated the state, but a distinctly structured, transnational realm of commercial relations guaranteed by the legal technologies of states. It was – and remains – this state-backed, private space in which commercial military entrepreneurs acted. 

By the time of the discovery of the Americas, the major Atlantic European states had developed sufficient administrative machinery to allow them to become what Michael Mann describes as “monopoly licensers of international trade”. (Mann 1986: 472) As Mann explains, the result was that “international trade would not necessarily reduce the economic salience of national states” – but instead be harnessed by states for their own mercantile ends. (Ibid.) If anything, the discovery of the New World and the opening of maritime routes to Asia in fact increased the reliance of private capitalists on states, because those capitalists required access to the large-scale organized violence and military technologies controlled by states. In addition, the state system offered these entrepreneurs a common regulatory framework that promised to reduce the political, regulatory and commercial risks of undertaking foreign commercial expeditions. As Mann puts it:

Trade also depended on state regulation. Expansion onto other continents enhanced the state-boundedness of capitalist developments. No prior regulation of international relations among European powers, and between them and other powers, existed there … The expansion out of Europe thrust trade and warfare, merchants and the military arm of the state, even closer together. (Mann 1986: 473)

Thus while imperialism was theorized and justified as an affair of state – a political, military affair – it was often financed and organized through, or jointly with, private capital, licensed and chartered by the state in forms such as the British East India Companies, the Hudson’s Bay Company and, later, the British South Africa Company. Nor was this a solely Anglo-Saxon approach, with the French, Dutch, Spanish and other powers all incorporating trading and exploration companies under the patronage of the state, and with varying licenses to organize and use violence in their foreign ventures. As a part of this system, states tolerated and engaged mercenaries and other military entrepreneurs, harnessing them to consolidate, protect and project their own monopolies on legitimate violence. Yet at the same time, even as these groups projected state-backed organized violence into non-European territory, they were often treated as ‘private’ actors, and their conduct – particularly in Africa and Oceania – as ‘private’ conduct not subject to the usual regulatory constraints on public violence, such as the standards of conduct imposed on states by international law. Imperialism and colonialism as joint ventures between the state and commercial entrepreneurs thus provided a win-win: states could privatize the costs associated with large-scale violence, while commercial military entrepreneurs benefited from access to the legitimacy, technology, and regulatory frameworks provided by states. The situation vis-à-vis contemporary PMSCs is in many ways very similar.

Yet just as the power of military entrepreneurs in early modern Europe declined relative to that of the states they had helped to form, so the balance between commercial entrepreneurs and states also shifted in the global projection of military power. As the twentieth century progressed and the sunk costs of military technology once again rose, states took over the global projection of military power from military entrepreneurs, as they had earlier taken over the projection of military power within their own borders. Military entrepreneurs gradually dropped out of sight, relegated to the margins, to the domestic weapons factories and commercial supply lines of large, globally mobile national armed forces – but no longer mounting their own overseas expeditions. 

Increasingly, such expeditionary military entrepreneurs were viewed as frightful anomalies (les affreux) in international society, which was increasingly conceived as a purely interstate system – even as some warned of some states’ increasing dependence on domestic military-industrial complexes. The private face of the organization of legitimate violence was increasingly domesticated, in every sense of the word. As had occurred in Europe, military entrepreneurs had now assisted states to expand their power to such a degree that their own role in the organization and execution of legitimate violence was largely obscured. Only in the late twentieth century, with the privatization (both intentional and unintentional) of governmental functions, and further shifts in technology altering the cost structures of the global projection of violence, would the role of commercial entrepreneurs as an independent force in the global organization of violence reemerge. 
The shape-shifting alliances between states and commercial entrepreneurs in the organization of violence over the centuries can be traced in analogous movements in international legal rules and associated administrative arrangements. Over time, states found ways to manage the most strategically pernicious impacts of privately, commercially, organized violence into their interpublic liability and responsibility systems, while leaving each other room to work with military entrepreneurs, so long as those partnerships did not challenge systemic interests, for example by threatening to undermine the predictability of military balances produced by the state system. States have used international law to limit, control and co-opt – but not eradicate – military entrepreneurialism, subordinating it to and aligning it with the interests of states. The international legal system has traditionally left the means of organizing violence within the state largely to states to decide for themselves, permitting them to purchase military power from commercial entrepreneurs. However, over time, rules have developed, often in response to social and technological change, attributing liability to states in certain cases for the acts of private groups with which they are associated, to ensure that private actors cannot destabilize or even unravel the state system. As technology has changed, allowing private agents to project violence with increased ease from a state’s territory, states have agreed more restrictive interstate liability rules (moving from a weaker position on attribution of responsibility for the acts of private agents to more intrusive due diligence and effective control requirements). 

Yet states have never chosen to outlaw commercial military activity per se, as they have chosen to outlaw some other types of privately organized violence (such as piracy, certain types of terrorism and private sales of nuclear service expertise). Instead, they have bargained to a complex set of voluntary norms ensuring that military entrepreneurs do not escape control by the state system as a whole. By 1949, such bargains had been hammered out to cover a wide range of forms of commercial military entrepreneurialism, including rules on maritime neutrality and privateering, foreign recruitment,
 and logistical and other battlefield support to national armies.
 All of these rules were guided, in essence, by a strategic logic, that left commercial military actors free to operate internationally, subject to state control and licensing. 

2.
The mercenary issue at the United Nations: defending human rights or strategic interests?

In the years after the Second World War, however, the rules governing commercial military activity became the source of apparent ideological controversy. Mercenaries were increasingly portrayed as an inherent threat to human rights. But on closer inspection this apparent ideological controversy in fact hid a deeper strategic contention between states.  The faultlines matched up more closely with state’s private strategic interests than their publicly proclaimed ideologies.
The activities of commercial military entrepreneurs took on an increased importance in the context of decolonization. Mercenary activity in Congo in the 1960s drew particularly negative attention to the phenomenon,
 and quickly spread throughout the continent.
 The newly decolonized states quickly recognized that the comparatively democratic processes of norm-formation offered by the United Nations – and the growing weight of their voting power in U.N. forums – allowed them to challenge the traditional logic, by which major military powers dominated norm-formation on this issue. Early treatments of the ‘mercenary issue’ in the General Assembly
 and the Security Council
 thus represented efforts by newly decolonized states, particularly in Africa, to assert their sovereignty, wary of what they saw as attempts by their former colonizers to mount new, plausibly deniable interventions on the decolonized states’ territory through covert sponsorship of mercenary groups operating from the former colonial powers’ territory.  In some cases – most notably in the 1960s in Congo, where the Belgian government facilitated the activities of mercenaries aligned with major Belgian mining interests – these suspicions were entirely justified. 

Encouraged by the Bay of Pigs incident, which it sought to characterize as a classic case of attempted Western aggression carried out by mercenary proxies, the Cuban government has since the 1960s been at the forefront of attempts to portray mercenaries as an inherent threat to the human right of self-determination, particularly through annual debates on the topic in the U.N. Commission on Human Rights. (International Alert 2001) This process ultimately led to the establishment of a position of Special Rapporteur on this topic in 1987, over the objections of the Western European and Other Group, one of the political and voting blocs within the U.N. 

But the very mercenary nature of these forces had early on led governing elites throughout the newly decolonized states to realize that an effective total ban was not in their own strategic interest. These same mercenary forces offered them a ready, fungible source of military power by which they could enforce their own hold on power against would-be secessionists and usurpers – if only they could pay for the mercenaries’ services. They saw in these mercenary forces the same potential for reinforcing their monopoly on power that rulers of early modern European states had seen. Just like their European forebears half a millennium earlier, cash-rich but coercion-poor African elites saw hiring military entrepreneurs as a means to gain, consolidate and hold power. 

Thus while much of the rhetoric of this period took an ideological hue, presenting the ‘mercenary issue’ as setting the strategic interests of Western, mercenary-backing capitalists against the strategic interests of Eastern bloc states and developing countries seeking to exercise their right of self-determination, the reality was often more nuanced and complex. Rulers of newly decolonized states shared the same strategic interests as some Western militaries in being able exceptionally to hire foreign nationals for military service and to provide military and security know-how.

This reality was evident in the provisions of a number of conventions that emerged on the issue during the 1970s and 1980s which sought to regulate mercenarism through international law. Each of these conventions sought to strike a balance between states’ strategic interest in discouraging widespread mercenarism and their strategic interest in exceptionally allowing commercial military service closely controlled by states. The problem was – and remains – that each of the international instruments negotiated arrived at a slightly different balance, leading to regulatory incoherence. 

The first of these provisions was Article 47 of the First Additional Protocol to the 1949 Geneva Conventions, negotiated over the course of many years in Geneva by diplomats and other experts specializing in – and viewing the question through the lens of – international humanitarian law. This Protocol was concluded in 1977.
 Many states and commentators are to this day openly skeptical of the efficacy of the regime established by Article 47, considering that its bar on mercenary activity – designed as part of a larger regime regulating protection in armed conflict, rather than for other purposes – could easily be defeated by such simple devices as enlisting mercenaries into national armed forces. That loophole was a precondition of a number of the major European powers to their agreement to Article 47, with their traditional incorporation of large numbers of foreign troops – often drawn from their former colonies – into their own ranks. But it also seemed to offer a major means for commercial military entrepreneurs to circumvent the regime – as later events in Papua New Guinea, where Sandline included enlistment into the PNG security forces as a term of its contract, would show mercenaries were well aware. (Dorney 1998) Even today, many US-based PMSC personnel are formally incorporated into the Columbian security apparatus even as they maintain a high degree of decision-making autonomy while carrying out military operations on behalf of the Columbian government. On the basis of this and similar deficiencies, one historian famously proclaimed that “any mercenary who cannot exclude himself from this definition deserves to be shot – and his lawyer with him!” (Best 1980: 375) The British Foreign Office seems to agree: a recent U.K. Government Green Paper on the regulation of PMSCs stated: “[a] number of governments including the British Government regard this definition [in Article 47] as unworkable for practical purposes.” (FCO 2002 para. 6).
Later in 1977, the Council of Ministers of the Organisation of African Unity (OAU) adopted a Convention for the Elimination of Mercenarism in Africa at its 29th session in Libreville (the “OAU Convention”).
  The text took Article 47 of the First Additional Protocol as its starting point, and sought to impose a more stringent regional standard – while still leaving room for states to use commercial military services to enforce law and order against rebels otherwise unentitled to take up arms. These two texts provided the starting point for further negotiations at the multilateral level, with many European states keen to find a compromise regime that might further undermine support for the Cuban-backed Commission on Human Rights process. By 1989, working in the Sixth Committee of the United Nations General Assembly, states had agreed the International Convention against the Recruitment, Use, Financing and Training of Mercenaries. (United Nations 1989)  Unfortunately, the International Convention did not cure the shortcomings of the two earlier texts, but rather married them: unable to find a third way, states had opted instead to jam together key provisions from the two earlier texts, providing a messy normative framework that few states considered provided any real added value over the earlier texts. To this day, only 30 states have ratified the International Convention – none of them major exporters or hosts of PMSC forces. 

What the negotiation of the International Convention may have achieved was the creation of a viable alternative discourse to that presented in the Commission on Human Rights, which sought to characterize all mercenarism as inherently violating human rights. The International Convention implicitly recognized that in certain circumstances, commercial military activity was entirely legal – and by entrenching that policy position in law, the Convention made clear that the attempt to ‘outlaw’ mercenarism as a per se violation of human rights, to be excluded entirely from the international system, was going nowhere. 
Despite the Non-Aligned Movement’s anti-mercenary rhetoric, the Cubans and their supporters could never muster the numbers to agree a total criminalization of commercial military entrepreneurs at the international level. Too many governments continued to see utility in leaving themselves some wiggle-room to work with commercial military entrepreneurs, while seeking selectively to deny that opportunity to those states and non-state actors who were not anyway entitled by existing law to take up arms. Strategic interest – and not ideology – was thus the crucial factor determining states’ attitude to the ‘mercenary issue’. The liberal discourse of human rights masked this underlying strategic reality. 

As a result, over the course of the 1990s, support for the position and work of the Special Rapporteur – which was the institutional focus of this effort to portray commercial military organizations as inherently contrary to human rights – slowly waned. But just as the Non-Aligned Movement could not muster the numbers to produce a ban on mercenarism, so the Western European and Other Group could not muster the numbers to bring an end to this special procedure. International attitudes to commercial security providers clearly remained highly divided, leading to an institutional stalemate.

Even if only due to this stalemate, by the late 1990s, the debate on mercenarism as a threat to self-determination and other human rights in the Commission on Human Rights appeared unproductive, at best, and highly anachronistic at worst. There were increasingly loud calls for the Commission either to abandon the topic or alternatively to refocus the mandate of the Special Rapporteur to deal with the emerging phenomenon of private military and security companies. Enrique Bernales Ballesteros, the Special Rapporteur, generally decried the emergence of this phenomenon, focusing on the conduct of companies such as Executive Outcomes and Sandline. (United Nations 1997; United Nations 1998; United Nations 1999: 20-24) Yet many critics suggested that he presented a somewhat one-sided perspective, and failed to produce a detailed picture of the complexity and sophistication of many of these emerging commercial enterprises. Ballesteros’ insistence that it was improper for governments to hire PMSCs to discharge their obligations to maintain public order proved particularly controversial.  

Ultimately, this controversy produced movement in the Commission. Ballesteros was succeeded in 2004 by Shaista Shameem, and in 2005, the Special Rapporteur’s position was terminated, to be replaced by a Working Group (including Shameem) with a mandate more specifically tailored to look at the PMSC issue. Since its inception, the Working Group has proven increasingly innovative, focusing much needed attention in the wake of the Iraq war on both the upstream impacts of PMSCs’ recruiting methods and the downstream impacts of PMSCs’ activities, including impacts on their workers through problematic labor practices, and questions of reintegration into source communities. Especially notable has been their establishment of a framework for individuals to lodge grievances against PMSCs, though as yet this has not received systematic organized support from civil society.
 It has also developed a good working relationship with many of the key PMSCs and their industry associations. Yet the Working Group has made only limited progress in forging a basis for more effective, consensual regulation of the industry at the multilateral level, hamstrung by PMSCs’ and exporting states’ unwillingness to have the ‘mercenary issue’ treated as a ‘human rights’ issue. 

Despite an important reference to the industry in a recent report of the Special Representative of the Secretary-General on Business and Human Rights, John Ruggie (United Nations 2007a: para. 60), and the highlighting by the Special Rapporteur on Extrajudicial Killings of the United States government’s failure to hold contractors accountable for violations of international law in Iraq and Afghanistan, there is today little prospect that the United Nations will provide the primary forum for the development of effective multilateral regulation of the private military and security industry. The United Nations Working Group may yet play a constructive role in both norm development and fostering creative grievance procedures, but this will only be one part of a much larger patchwork of national, multi-state and multi-stakeholder innovation.  

3.
Plausible deniability and enlarged executive discretion: the strategic purposes of commercial (de)regulation by states
In the permissive environment that has resulted from the absence of detailed regulatory standards and frameworks at the international level, states have been free to use a range of regulatory tools to maximize the benefits they accrue from working with private military and security companies. Commercial deregulation and globalization, combined with state-centric export licensing – formal and informal – have given national executives the ability to export violence free of some of the constraints they have traditionally faced in democracies. PMSCs have given executives plausible deniability in mounting overseas ventures, and enlarged executive discretion – at times at the expense of democratic principles. 

For most of the last millennium, social and technological developments have ultimately favored states over commercial military entrepreneurs in the organization of legitimate violence. States have – sometimes by forming tactical alliances with military entrepreneurs – established, deepened and exported their own monopolies on legitimate violence. Yet in the last twenty years, changes in international politics and society have once again made it financially feasible for relatively small-scale commercial entrepreneurs to organize and export military-scale violence independent of states. States have responded to these changes with a range of regulatory measures designed to harness the strategic, economic and political benefits of this change.


The reasons for the growth of the commercial military sector since the end of the Cold War are well known, and are not worth repeating here more than summarily: the demobilization of former Cold War troops and decommissioning of military hardware; the availability of globalized transport, information-management and marketing technologies facilitating the global organization and projection of military power and security services; the popularity of privatization of government services in Western democracies; and the imposition of deregulatory and privatization policies, including in the security sector, by bilateral and multilateral donors on developing countries. 

In the late 1980s and 1990s entrepreneurial networks developed, linking current and former government and military officials and commercial speculators to take advantage of these business opportunities. Military entrepreneurialism has flourished where (i) local state enforcement power is functionally weak, lacks popular support or is acquiescent in entrepreneurialism; (ii) demand for organized violence is high, for example because of strategic threats (internal or external) to a state; and (iii) other sources of organized violence (such as foreign states or international organizations) are not available or are perceived to be less efficient or legitimate. 

These networks first took on corporate form in the Western democracies, producing companies such as Military Professional Resources International, Vinnell, Sandline and DynCorp. But the practice of corporatization soon spread throughout these networks to developing countries and countries in transition to democracy, leading to corporatized joint ventures between government officials and commercial military and security entrepreneurs throughout Africa, Russia and South-Eastern Europe. Later, with the surge of investment in the industry resulting from Iraq, this practice also spread to Latin America and Asia (where the companies often served as subcontractors to larger, Western-based prime contractors, feeding in former military and security personnel), and increasingly also the Middle East (where the companies often serve as local implementing partners for the Western contractors). 


Corporatization makes exactly the same sense in the twenty-first century as it did when European states began offering analogous joint ventures royal charters and other forms of state sponsorship in the sixteenth and seventeenth centuries. Corporatization offers legal technologies that protect the fruits of the trade – from both market and political risk. Global commercial arrangements encourage military entrepreneurs to organize as conglomerates of limited liability corporations, distributing risk, shielding assets from seizure and profits from taxation, and allowing regulatory arbitrage. Commercial confidentiality and the protection of profits through state judicial enforcement of international arbitral awards further assist commercial military entrepreneurs, increasing their power relative to states. Military entrepreneurs use multi-sectoral alliances with natural resource extractors, construction companies, risk consultants and moonlighting governmental elements to achieve economies of scale and distribute risk. (Howe 1998; Chatterjee 1997; Chatterjee 1998)


As a result, the last two decades has seen a proliferation of not only local commercial military and security firms, but also transnational corporations and entrepreneurial networks providing these services, some providing a wide spectrum of services, and other specializing in particular niches (such as labor brokerage for larger firms, which is particularly important in Latin America). PMSCs are increasingly important partners for a number of militaries, particularly those of the Coalition countries active in Iraq, and some that are important troop contributing countries for the U.N. States have responded to these changes with a range of regulatory measures designed to harness the strategic, economic and political benefits of these developments. 

This strategic logic is reflected in the existing regulatory approach of a number of key states in the global private military and security industry, such as the United States, South Africa, Iraq, France and the United Kingdom. In each of these countries, the state imposes more or less formal checks on PMSC contracting to ensure that their contracting (both with the home state, and with private and foreign clients) aligns with the national executive’s foreign or domestic security policy.
 Other potentially relevant accountability standards, such as the prior criminal records of contractors
 and respect for human rights
 almost always receive only minor, vague and often unenforced mentions in the applicable administrative regimes. This is equally the case in the jurisdictions with formal export licensing and operating license arrangements (US, South Africa, Iraq) and those with more informal arrangements. In France, for example, a prohibition on mercenarism
 is combined with state control of the export market through the establishment of a parastatal - Défense Conseil International
 - providing export opportunities to French military personnel. More recently, even as the French government has tolerated the formation of export-focused PMSCs on the ‘anglo-saxon’ model, such as Barril and Secopex, it has taken steps to establish informal ties with these groups to impose the shadow of regulation and maintain informal controls. 

The UK approach, rooted in a liberal economic orthodoxy (United Kingdom 1976: 10) in fact involves no statutory licensing regime. Instead, Whitehall and Westminster have relied to date on social norms and personal connections with the City and Sandhurst to control and license the trade – sometimes with disastrous results, as the ‘Arms to Africa’ affair in the late 1990s (Spicer 1999; Legg and Ibbs 1998; Institute for Development Policy and Management 1999) and the more recent ‘Wonga coup’ plot in Equatorial Guinea made clear (Roberts 2006). The emergence of the British Association of Private Security Companies (BAPSC) as a trade association for British-linked PMSCs promised to provide increased transparency in the way Her Majesty’s Government deals with the industry, but to date the BAPSC has been given no formal regulatory or even interlocutory role by the government. 

In each of these countries, regulatory arrangements focus on ensuring that PMSCs do not jeopardize their home states’ foreign policy and security interests – rather than pursuing other potential goals such as the protection of the rights of the local population or the minimization of the social impacts of the PMSC. This is further borne out by the limited efforts states have made to date to improve extra-territorial monitoring and control arrangements. 

In the US, post-licensing verification mechanisms following up on export licenses granted through the Foreign Military Sales programs, such as the ‘Blue Lantern’ and ‘Golden Sentry’ programs providing pre-shipping and end-use monitoring, are not systematically implemented. Moreover, to the extent they are monitored, it is by US embassy officials, exercising a wide diplomatic discretion, unfettered by formal reporting requirements or formal supervision responsibilities. (Avant 2000) If anything, Department of State officials apparently tend to view monitoring as beyond their job description, one even stating: “Our job is to protect Americans, not investigate Americans.” (Miller 2002)  Post-license monitoring has not been a priority in Coalition-occupied Iraq: one Pentagon Inspector General’s report found that Pentagon procurement rules were not followed in 22 of 24 deals awarded by the Defense Contracting Command for services in Iraq. (Miller 2002) 

Even now, with the increased scrutiny PMSCs are attracting in U.S. Congress and from civil society (see for example Human Rights First 2008) following the alleged killings of 17 unarmed civilians by Blackwater security guards in Nisoor Square in Baghdad on 16 September 2007, the focus of efforts to improve monitoring is finding ways to ensure contractor conduct does not jeopardize the strategic interests of the United States government. Consequently, even in the mandate of the nascent Congressional Commission on Wartime Contracting in Iraq and Afghanistan (H.R. 4986 sec. 841), less obviously strategic considerations receive short shrift. There has been no discussion, for example, of how the U.S. Government might improve accountability by requiring the PMSCs with which it contracts, or which it licenses, to establish credible complaint mechanisms allowing those affected by PMSC conduct to bring complaints and have them reliably heard. 

As a result, U.S. Congress has to this point failed to grapple with some of the complexities of unilateral regulation of a global industry. Efforts to extend the effective administration of the U.S. justice systems to contractors are crucial; but they will not solve the complex problems of overlapping jurisdiction that arise from the fact that many contractor personnel performing U.S. government contracts are drawn from the states in which PMSCs are actually operating, or from third countries (including in Latin America). If the U.S. government were genuinely interested in the effective regulation of the industry, and in ensuring effective accountability, rather than simply protecting its own strategic interests from the reputational and strategic risks contractor misconduct is now perceived as posing, it would have to go well beyond its current domestic legislative reforms. 

An approach which was not based solely on the narrowly parochial strategic logic of regulation which has always dominated this sector would require the U.S. government to work proactively with foreign states and the industry to develop agreements relating to jurisdictional priority, develop cross-border industry standards, and develop independent complaints and enforcement mechanisms not hostage to national jurisdictional limitations and bureaucratic incentive structures. It would, in short, require a concerted effort to professionalize the industry worldwide. I return, in the final section of this paper, to an examination of what this might involve. The key point at this juncture is to appreciate that the recent flurry of activity in the U.S., while positive, reveals the continuing influence of a traditional strategic logic in the regulation of commercial military entrepreneurs, despite the lip-service to broader notions of accountability and the discourse of human rights. 

Of course, the U.S. is by no means alone in this approach – it is just the most exposed to this reputational risk at present, because of its heavy reliance on PMSCs as an integral part of its warfighting capability. In many other countries, too, effective sanctioning of nationals violating these licensing regimes is also the exception, rather than the rule. France has secured a small number of convictions in recent years. And while the recent conviction in South Africa of Sir Mark Thatcher drew much attention, it was only the third such prosecution under South Africa’s Foreign Military Assistance Act.
 Many South Africans have simply chosen to operate overseas without the authorizations required by South African law, particularly in Iraq.
 Yet, at the same time, by offering PMSCs this regulatory blind-spot, South Africa has benefited from a certain plausible deniability regarding its knowledge of – let alone support for – such activities. Even the UK Foreign Enlistment Act 1870 was not enforced against UK citizens participating in either the Spanish Civil War, or the recent conflict in Afghanistan. The same pattern of limited attention to the extra-territorial commercial military activities of nationals, providing plausible deniability for the home state, is evident as far afield as India. (Agence France Press 2004)

State regulators explain the absence of monitoring and effective sanctions on the basis of cost and difficulty, pointing out numerous technical and administrative barriers to effective investigation and prosecution. These include the challenges of securing evidence in a war-zone, and the lack of bureaucratic incentives for domestic prosecutors to focus on such low-conviction-rate, high-risk cases. As valid as these points are, they also overlook the fact that states have barely tried to overcome them. Few attempts have been made to impose the administrative costs of monitoring on the suppliers, through licensing fees, by imposing annual reporting requirements, or by instituting spot-checks or self-reporting requirements. Nor have states taken concerted steps to extend the jurisdiction of domestic courts to the extra-territorial activities of commercial suppliers. There is evidence of a trend by executives reluctantly to fill these holes
  - but very large gaps remains.
 And little attention has been paid to the intergovernmental discussions and arrangements needed to ensure that unilateral acts and omissions by government do not effectively immunize PMSCs from effective oversight and accountability.
All of this tends to suggest that national executives may in fact see other benefits in PMSC extra-territorial conduct being little-known at home. They may, in particular, see benefits in relying on the outsourcing of military tasks to private agents to reduce the control that other stakeholders – including affected communities and their home electorates – have over them. This is the strategic logic of the current approach to regulation; and it is a logic that deliberately exploits the technologies of globalization to reduce domestic democratic control of armed forces. Changing that will require concerted social action, regulating PMSCs not only through state-based law, but also through market incentives and social controls, to build a new, transnational democratic control of these forces.

Part Two: Changing the Strategic Logic of Regulation 

In the second part of this paper, I draw on the insights we gain from understanding the strategic nature of states’ historic regulation of PMSCs to address the question of how regulation can be improved. I argue that the central objective of regulation should be the socialization and professionalization of the industry through the creation of internal incentives and external, transnational mechanisms that provide analogues to traditional state-based democratic control of the armed forces. The aim should be to align the industry’s self-perception, incentives and practices with those of professional, democratically controlled militaries. I suggest that such a professionalization will only come about through multiple forms of regulatory activity – not only through state-based legislation and judicial action, but also through transnational political mobilization and direct interaction with the industry to foster changes in values, views and practices. Law alone will not be enough. I argue that while the UN Working Group on Mercenaries and the Swiss Initiative on the Regulation of Private Military and Security Companies are both playing important roles in changing state perceptions in relation to the industry, much creative work remains to entrench altered incentive structures for both states and businesses, including through hybrid forms of regulation that combine state, market and normative (or epistemic) regulatory power. I close by pointing to a number of areas in which research may assist this process, and with a call for collaborative activism to bring states, businesses and civil society actors into dialogue aimed at the long-term professionalization of the industry. 

4.
The social costs of contemporary regulation

We need not agree with the assessment of the former UN Special Rapporteur on mercenarism, Enrique Bernales Ballesteros, that mercenaries’ comparative advantage lies in their propensity to tactics violating the laws of war and the human rights of local populations (United Nations 1999), to acknowledge that the weaknesses in monitoring, oversight and accountability of PMSCs in both host and sending states facilitates their externalization of the costs of their activities. Often, neither PMSCs nor their clients (whether states or private clients) bear the true costs of the property damage and other harms that they inflict. 


Nor is this merely a question of PMSCs being, like national militaries serving overseas, accountable to home rather than host publics. Often, PMSCs are employed by the host state, so here their protection from bearing the true costs of harm in effect means that the host state is also shielded from dealing with the costs its citizenry bear. And even where PMSCs are contracted by foreign states, they are often less accountable than the militaries of those foreign states. It is particularly striking that not one foreign PMSC operative in Iraq contracted to the U.S. Government has been held accountable for any serious crime, though many U.S. military personnel have. (Human Rights First 2008)  The difference is particularly stark where the two groups have participated, side by side, in the same crimes, for example at Abu Ghraib. (Karp 2004) Either private military personnel in Iraq commit no violations of the law, or when they do, it goes unsanctioned. The reduced political costs for employers are clear. 

The potential costs to local populations of PMSC activity are not only those of direct abuse: other costs include the discounted prices on national assets sometimes offered by governing elites to PMSC business partners to achieve short-term security goals; over-charging by military contractors, the costs falling on the taxpayers of client governments, as in Iraq; crowding out of investment in public institutions; and the reduction of public security expectations to the minimum required to facilitate resource extraction and other core economic activities. (Holmqvist 2005; International Peace Academy 2001)  Beyond these costs for the affected community, there may also be significant long-term systemic costs, including reduced public access to security; impacts on statebuilding; the militarization of certain social groups, particularly young men; and geostrategic impacts.

If not appropriately regulated, PMSCs, operating through trans-national networks of financial, governmental, social, legal and military power risk rendering security a commodity available only to those with sufficient financial, social or political power. The danger here is that access to security may cease to be a matter of right flowing from one’s humanity (or one’s national citizenship), at least nominally guaranteed by states, and instead become a matter of financial, social and political power. Unless the incentives of PMSCs to responsibly provide public security are increased, in many places in the world the involvement of PMSCs in the provision of security risks turning security into a commodity – and not a public good. 

This is nowhere more apparent than in the impacts of reliance on PMSCs in the numerous state-building projects now underway around the world. In both Iraq and Afghanistan, for example, the reliance on outside contractors to provide protection for governing elites has provided those elites with an alternative to developing grassroots political support. Foreign PMSCs have provided ready-made sources of coercion, allowing local elites to circumvent the traditional state-building trajectory that would require them to develop a local constituency (or at least access to local sources of coercion) as a basis for their rule. Economic interests that rely on protection by PMSCs in Latin America can similarly avoid investing in developing support and cooperative relations with local communities. In this sense, the presence of PMSCs may risk stifling – or even turning back – the statebuilding processes, by deferring the date at which governing elites must make the compromises needed to develop sustainable public support. 


Moreover, the privatized political economy of violence that PMSCs feed may even serve, over time, to dissolve irreversibly the social compact within a national community. In Iraq, for the example, the balkanizing impact of the policy of reliance on PMSCs is particularly clear. PMSCs in Iraq often rely on local commercial partners for both intelligence and manpower. This has led to the development of massive indigenous PMSC industries in Iraq, and to a lesser extent, Afghanistan, as local implementation partners for the international PMSC industry – even as it has stimulated the feeder industry in Latin America, Asia and elsewhere. But in many cases, the indigenous PMSCs in Iraq and Afghanistan are fronts for other interests – insurgents, organized crime and even terrorist groups. These illicit armed groups are thus – somewhat staggeringly – using PMSC sub-contracts as a finance mechanism to receive Coalition funding for their fight against Coalition forces! The result may well be that the international community’s reliance on – and funding of – PMSCs has accelerated the privatization of local, public security provision, fuelling balkanization. Although I use the word ‘balkanization’, the best model to look to may actually be Somalia – where the international community’s policy of reliance on local private security providers in the early 1990s seems to have played a key role in the disintegration of the public security structures – and the fragile statehood – of that country. (Cockayne 2006a) 


This balkanization is likely to be exacerbated by the investment, through PMSCs, that has been poured into the creation of a professional warrior-class of young men, particularly in the Middle East, schooled in the violence in Iraq. While their services are paid for by responsible PMSCs, this may pose little problem; but as those employers leave, what outlet will there be for these young men’s military and security skills – and identities – in the depressed economies and conflict-ridden polities of the Middle East? There is every danger that their skills will be turned in another direction, fuelling criminal and political violence that upset the delicate social and military balances in the region. We have not begun to grapple with the long-term strategic, balance of power implications of introducing a fungible source of real military power such as PMSCs into the international system, without real and effective state controls. The risks for strategic spillover in a region characterized by the energy, cultural and other strategic interdependencies such as those of the Middle East are truly staggering, and pose immense challenges for the U.N’s Middle East peacemakers. Similar questions, highlighted by the U.N. Working Group, arise regarding the effects of the exposure of personnel from Latin America and Asia to the traumas of Iraq. The Working Group’s report on Fiji draws attention to the challenges of reintegrating Fijian security personnel who have served with PMSCs in Iraq (United Nations 2007; Maclellan 2007), and the Group has also pointed to some similar issues involved in recruiting PMSC personnel in Latin America. It is thus not only the downstream local communities that host PMSCs during their operations, but also the upstream communities from which PMSC personnel are drawn – and to which they must return – that have to bear the externalized costs of PMSC violence. The suit brought by the families of four PMSC subcontractors slain in Fallujah in 2004 makes all too clear that these concerns are by no means limited to communities in the global South –families and local communities in the United States also know these costs. Grief does not respect national boundaries. 

Finally, we must consider the potential systemic costs of over-reliance on PMSCs – costs which we might all bear, in the long-run. The U.N. Working Group’s Fiji Report (UN 2007b) also highlights that the growth of the PMSC industry in Iraq has attracted numerous personnel from developing countries away from service in national militaries – and international peacekeeping operations. This suggests not only a worldwide demobilization and reintegration challenge flowing from Iraq, but also a potential disruption to the traditional supply of peace operations personnel from developing countries created by the emergence of an alternative, competitor, better-financed source of demand for their labour – PMSCs directly recruiting in their countries of origin. If we see this phenomenon at play in Fiji, Chile and Central America, what is to stop it emerging in those countries that have recently supplied the bulk of U.N. peacekeeping personnel, such as India, Pakistan, Bangladesh and Jordan? May this, in turn, mean international organizations will be forced to turn to PMSCs to participate in peace operations? And it is fair to question whether the UN (and other international organizations such as the EU and AU) have the administrative capacity – and the political consensus within their memberships – that would be needed to use PMSC personnel responsibly in such peace operations.


We might also consider how reliance on PMSCs may affect attitudes within democracies towards reliance on coercive force to solve foreign disputes. The corrosive effects of reliance on contractors on sending states’ democracies have been much discussed in recent years. (Verkuil 2007; Avant 2005) Relying on contractors allows national executives to escape domestic scrutiny, because it often offers a way around legislative-branch troop caps, mandatory reporting requirements and media scrutiny. As a result, it reduces the visibility of war and ‘foreign entanglements’. In the U.S., figures suggest that there are somewhere between ¼ and 1/3 as many contractors killed and wounded as regular enlisted personnel. That could be taken to mean that the U.S. public may be underestimating the numbers of Coalition-supporting personnel that are killed and wounded by between 25 and 33 per cent. This might imply that democratic states that rely on PMSCs may have a greater propensity to engage in – and continue to support – foreign military interventions than they otherwise would, where PMSCs are engaged. This may increase their propensity to rely on coercive force in solving foreign disputes, contributing to greater geostrategic instability. 

Moreover, the immediate availability of PMSC expertise on the international market contributes to geostrategic instability by making military balances based on national military capabilities only one part of the overall picture – insecure sovereigns (and other forces) may be able quickly to increase their military capabilities by simply purchasing services on the market. By exacerbating existing security dilemmas, this may render management of military balances all the more difficult. It is exactly such concerns that have caused the UN Security Council and many states to crack down on the emergence of an international market in nuclear expertise. An international market in conventional military expertise, poses a similar – if less intense – challenge to managing international peace and security, by unwinding states’ monopolies on legitimate violence, and generating highly fungible military power.

5.
The limited reach of current approaches to regulation
How can we better manage these costs and risks? How should we regulate this industry? 

To date, most regulatory discussions have focused on legal regulatory tools, particularly at the international level. Yet law’s reach is limited. 

As the UN Secretary-General’s Representative for Business and Human Rights, John Ruggie, recently argued:

…international law has an important role to play in constructing a better-functioning global regime to govern business and human rights. The effectiveness of its contributions will be maximized if it is embedded within, and deployed in support of, an overall strategy of increasing governance capacity in the face of enormously complex and ever-changing forces of globalization. (Ruggie 2007a)

This goes double for the regulation of PMSCs. Ruggie pointed out that in today’s transnational corporations, “[e]ach legally distinct entity is subject to the laws of the countries in which it operates, but the transnational corporate group or network as a whole is not governed directly by international law”. (Ruggie 2007a) This is true for PMSCs too – except in their case, they are often exempted from the law of the host state, de facto or de jure, and, additionally, as we have seen, sending states are careful to align PMSC conduct with their own foreign policy interests, rather than any broader social or systemic goals such as the protection of local civilians from harm. As a result, law will only be one piece of the puzzle in an effective system of regulation of this global industry. The rest of the pieces must come from the market, and from society itself. What is needed, I argue below, is a wholesale professionalization of the industry, through transnational action designed to weave a web changing external incentive structures, and internal perceptions, within the industry and its client, of their interest.


Intergovernmental mechanisms – such as UN processes and the Swiss Initiative on Private Military and Security Companies – may have important roles to play here, but not purely by providing the external incentive structures offered by legal regimes such as an intergovernmental treaty or an international Code of Conduct. Their real impact will be normative and epistemic: changing stakeholders’ perceptions of the costs of non-regulation, developing new norms and catalyzing broader processes of social, political and market accountability. 


The U.N.’s role will inevitably be somewhat limited by the entrenched divisions within the membership on the “mercenary issue”, and by the structural limitations of the U.N. which, as a state-based Organization, does not offer an obvious venue for the kind of multistakeholder, transnational processes that are needed to generate industry and civil society buy-in. The U.N. Working Group – and the Office for the Coordination of Humanitarian Affairs, which is involved in an academic-led study on relationships between PMSCs and humanitarian actors – are both contributing to the development of awareness, and potentially new norms, through their examinations of PMSC practice on the ground. The U.N. Working Group’s offering of itself as a complaints mechanism will also serve to stimulate public awareness and debate on the issue, as will related processes of inquiry and response such as that led by the Business and Human Rights Resource Centre. 

The Swiss Initiative on Private Military and Security Companies, in cooperation with the International Committee of the Red Cross, also seems likely to have a particularly important impact, as a source of especially precise, government-backed language guiding states in dealing with PMSCs. The Swiss Initiative is an intergovernmental process in train since 2005, designed to contribute to the intergovernmental discussion on the issues raised by the use of PMSCs. It is currently discussing a draft document, that has been worked up with input from over 16 governments and numerous independent experts over the last three years, which seeks to reaffirm and clarify the existing obligations of states and other actors under international law, in particular under international humanitarian law and human rights law, and to provide good practices for states in contracting, hosting and serving as export states for PMSCs.
 

These various processes have two limitations. First, while their focus on human rights, humanitarian law and humanitarian practice serves to assure them a sound, already relatively-well accepted legal footing on which to base their efforts to improve regulation, it also narrows the potential audience to which these initiatives will speak, and their ability to deal with the broader impacts of the PMSC industry.
 Second, to date they have largely lacked a focus on accountability mechanisms that will complement the weaknesses of state regulation. None has created binding (even voluntarily binding) obligations or established monitoring or audit mechanisms.

The potential of market mechanisms to improve PMSC performance also seems highly misguided. Clients themselves – whether governments or private clients – often have little access to information about PMSC performance, precisely because of the extraterritorial nature of many of the tasks they are contracted to perform and states’ unwillingness to share sensitive security information. There is little sharing of information by clients – even agencies from the same government – about past performance by particular PMSCs, so market transparency is low. Moreover, market structures differ significantly across the industry: the US industry is highly dependent on US government contracts; whereas UK and other European PMSCs rely more significantly on extractive industry clients. What all of this suggests is that there is no single, functioning ‘market’ which will discipline the industry. Many PMSCs (and industry associations) have taken steps to adopt codes of conduct and ethics regimes, yet these remain largely unenforced, and appear to have little impact on daily practice. In many cases, these processes are simply ‘ceremonial’. (Cockayne 2007a) The ‘standards’ currently being developed by the BAPSC with the assistance of the British Standards Institute may provide greater depth in areas such as management, training and insurance, but will do little to ensure implementation, absent follow-up and accountability mechanisms.
 The Sarajevo Process, likewise, has fed into a cumulative process of standards development, but lacks follow up, implementation and accountability. (SEESAC 2006a, 2006b)

The fundamental weakness of these various approaches lies in their reliance on state-controlled mechanisms to manipulate existing incentives, when many national executives in fact have strong incentives to maintain the status quo. We have seen some limited efforts in recent years to align the structure and content of international law with broader public objectives going beyond state interests – for example the extension of the right to directly participate in hostilities through the 1977 First Additional Protocol to the Geneva Conventions to peoples “fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination”, and the recent support for the principle of the Responsibility to Protect. But the ability of international law to control deterritorialized, non-hierarchical non-state actors such as PMSCs is limited. Existing international law struggles to specify precisely the responsibilities of different states – and of PMSCs themselves – for PMSC conduct, especially where it is connected to armed conflict. Violence is increasingly organized through contractual agents, networks of charismatic and social influence and even inspirational example, rather than direct, bureaucratic command and control. It is increasingly difficult to determine which national jurisdictions ought to exercise prescriptive and sanctioning power, or which of many competing jurisdictions ought to take precedence.
What is already clear from debates in the United States and beyond is that international law’s detractors will view its statist orientation – and the consequent difficulties in adapting and applying it to emerging private forms of violence – as leverage for arguing that it does not, or should not, apply to PMSCs at all – just as they argue that international law often is not applicable to other non-state armed groups such as transnational terrorist movements. Deterritorialized, networked security organizations blur the comparatively clean-cut distinctions between civilians and participants in responsible armed hierarchies that have formed the basis for the international regulation of violence for the last century and a half. \

Interstate reciprocity alone seems insufficient as a basis for a system of  law that enmeshes all these actors. Many of those non-state actors will, themselves, justify their actions not by reference to state sanction but by reference to ‘global’ norms such as humanitarianism and shareholder value. Adequate regulation will require finding additional sources of legitimacy, for example by drawing in global business and civil society. Thus we need  to think about ways of treating non-state actors – including both PMSCs and civil society – not only as objects of governance, but as sources of normativity and legitimacy. This will require a highly creative approach to global governance, going well beyond state-centric international legal approaches, emphasizing non-territorial and non-hierarchical aspects of global ‘public’ citizenship, and the ‘democratic’ control of armed forces through transnational action combining civil society, industry and state-based action.
6.
Moving forward: taming the dogs of war?

What would such an approach look like? In this concluding section, I argue that it must combine external incentives, organized transnationally to effectively constrain the global networks that provide the sinews of this industry, and internal transformation, reshaping industry actors’ own perceptions of their interests, and the need to take responsibility for – rather than seeking to externalize the costs associated with – the harms associated with this industry. Only such an approach will provide the industry with a sustainable future as a source of security, rather than as a source of division, mistrust and insecurity. I identify specific areas for research and activism that might facilitate the emergence of such external and internal incentives. 

The first point to acknowledge in considering what a more effective approach to regulation might involve is that we can now see the faint outlines of real progress in the development of common standards and language that could be accepted by numerous governments, and implemented through national regulation and industry-based processes. We should see significant developments as language crystallizes through the Swiss Initiative, BAPSC’s standards process, and national regulatory initiatives (particularly in the U.S.) over the next year. Taken together, this patchwork of emerging standards seems likely to constitute a conservative restatement of states’ and private security companies’ human rights and humanitarian law obligations, as well as a number of documents detailing good practices and administrative options for states and companies in specific transactional settings (government hiring, government licensing, humanitarian sector hiring). However, none of these initiatives is likely to be accompanied by effective implementation, audit/monitoring or sanctions mechanisms, and few will significantly clarify the role of private business clients in ensuring PSCs’ respect for human rights. The danger is that these initiatives will amount to little more than rhetoric, contributing to growing skepticism about the discourse of ‘corporate social responsibility’ and ‘business and human rights’. 
These standards will, however, offer a starting point for building consensus around professional standards, identity and self-restraint mechanisms. But as with any process of professionalization, regulators – whether states, industry leaders or other stakeholders – will need to provide a combination of external incentives and normative leadership to induce industry actors to change their self-perception and behaviors. Only through a combination of external and internal disciplines can this process of ‘taming’ occur.

External incentives

Any attempt to reshape the external incentives that constrain the behaviors of PMSCs and their clients will depend on a much more detailed understanding of the true economic, social and political costs of PMSC activity. Researchers have a crucial part to play in developing an improved understanding of these costs, and of how the industry currently avoids or externalizes them. Some of the major research questions around this industry which still remain largely untouched, despite the burgeoning global community of researchers working on this industry,
 include:

· Geographic patterns of participation. Where are the financiers, owners, managers and line-workers in the industry drawn from? Do we see distinct geographic patterns emerging that will impact on the role of different states in regulating the industry?

· Patterns of violations by the industry. Are PMSCs more likely to commit certain types of violations of law and human rights than others? What factors shape the patterns of abuse – theatre of operation? Recruiting, vetting, training and management practices of the PMSC? Regulation by the sending state? Services being provided?

· Economic costs associated with the use of the industry. What are the true costs of using the industry? Are there flow-on costs to clients from depletion of the ranks of their own national armed forces? From de facto training subsidies provided to military service members who defect for the industry? From the discounted prices on national assets sometimes offered by governing elites to PMSC business partners to achieve short-term security goals? From crowding out investment in public institutions? From contractor fraud and over-charging? From health-care and lost productivity when PMSC personnel are wounded or killed during service? 
· Security costs associated with the use of the industry. What are the costs of the reduction of public security expectations to the minimum required to facilitate resource extraction and other core economic activities? Does use of the industry decrease the certainty with which military balances can be predicted? Are there certain circumstances in which the use of PMSCs impedes the development of effective state security services? Are there certain conditions under which the use of PMSCs can assist in the development of effective state security services? Does reliance on PMSCs that use indigenous and third-country subcontractors foster the militarization of upstream (personnel source) communities? Are there approaches towards demobilization of PMSC personnel that might reduce these impacts?
· Impacts on building states and democracy. Does reliance on PMSCs reduce the democratic accountability of national executives? Can it impact on statebuilding by shielding ruling elites from the need to foster organic legitimacy? Under what circumstances does it in fact undermine central state authority and foster security balkanization?
A more detailed understanding of the sources, distribution and nature of these impacts would allow a more comprehensive identification of the incentive structures that confront different stakeholders in this industry. A more comprehensive mapping of these stakes and incentives would in turn facilitate the development of strategies to alter these incentive structures, to harness the private power of PMSCs for public purposes. The centerpiece – or end-goal – of such strategies will undoubtedly be the development of a web of implementation mechanisms providing external incentives – such as contractual penalties, reputational costs, and even legal sanctions – by which industry stakeholders’ behaviors may be disciplined. For many years, academics and commentators have been calling for many such mechanisms – but without either an adequate understanding of the complex stakes intertwined in this global industry, or any effort to mobilize stakeholders across multiple communities and jurisdictions to build the coalitions and consensus that will be needed to generate such mechanisms.

The recent U.S. experience makes clear that such coalitions will need to be transnational. The tragic events of September 16, 2007 in Nisoor Square in Baghdad, in which PMSC operatives killed at least 17 Iraqi civilians, have led to a rash of activity within the U.S. Congress focused on improving the ability of the U.S. criminal jurisdictions to hold U.S. national PMSC personnel accountable for such conduct. While significant, these efforts do not address a range of other issues that must be considered if an effective web of accountability is to be woven, even to deal with a situation like that in Nisoor Square. Congress’ legislative measures do little to address jurisdictional priority and transfer arrangements as between the U.S. and Iraq, or the U.S. and the third-countries that supply many of the operatives working on U.S. government security contracts. Nor do the recent Congressional efforts do anything to put into place effective accountability mechanisms in those foreign jurisdictions, or to ensure common and harmonized industry standards against which different players in this global industry’s performance might equitably be measured.

All of this suggests there are a range of areas where activists might usefully focus their attention, many going beyond the narrow scope of legislative and judicial action:

· fostering the emergence of detailed, consensus industry standards governing a wide spectrum of behaviors relating to the impacts of PMSC conduct;

· education of national legislators and regulators in these standards, and promotion of their implementation through national law;

· incorporation of emerging standards into public and private contracts;

· training in and pursuant to these emerging standards, particularly regarding respect for human rights and humanitarian law;

· contract, industry-based and multistakeholder implementation and accountability mechanisms;

· intergovernmental arrangements for handling jurisdictional gaps and overlaps; and
· education and mobilization of civil society to ensure adequate implementation of these standards.
What all of this points to is a need to move beyond the legal paradigms which have dominated discussions of regulation, towards a broader, social approach to the professionalization of this industry. 

One way of understanding this argument is as a call for democratic control of private armed forces. But because these private armed forces are transnational, the ‘demos’ that will control them will also need to be transnational; what is needed, in other words, is the mobilization of a transnational social movement, operating on many fronts, to insist that all communities affected by the operations of transnational PMSCs have a stake in their governance.

Internal incentives

The opportunity for such a transnational democratic approach, insisting on the enforcement of professional standards through transnational action will be increased by changing the strategic logic of the key stakeholders in the industry – especially states. Civil society action – and, very importantly, feedback from national, public militaries – has begun to drive home to states that reliance on PMSCs may not permanently externalize the costs of violence, but in fact lead to a loss of legitimacy on the part of the client state, as well as the other kinds of long-term social and systemic costs discussed in section 4 above. This is nowhere more clear than in relation to Iraq, where the US public and government are increasingly aware of the tactical and strategic costs involved in reliance on PMSCs. This has translated not only into new attempts to improve tactical and strategic control over PMSCs in capitals, but also feeds into the turn within Western establishments towards diplomatic and military strategies that prioritize ‘hearts and minds’ operations and information operations. 
The risk here is that these states may treat the regulation of the PMSC industry only as a tactical question in a broader battle to shore up their legitimacy, and thus ‘ceremonialize’ these regulatory processes. Sustained social, political and normative action – working with states and corporations, even as they are held accountable – will be needed not only to ensure that state and industry actors put in place adequate external incentives and implementation mechanisms to account for the broader social impacts of the PMSC industry, and to give affected parties a real stake in governance of the industry, but also to induce a slow transformation in the self-perception of key industry stakeholders of their own strategic interest in more disciplined, ‘tamed’ behavior. 

There is, in fact, a growing recognition amongst the leading industry players – reflected in the rhetoric of industry lobby groups such as the British Association of Private Security Companies and the International Peace Operations Association – that only a responsible industry is a sustainable industry. The long-term future of the industry lies in demonstrating that it can not only protect clients against their own insecurities, but help them build public security for all. Given the violent nature of the services it offers, the private military and security industry is perhaps even more vulnerable than other global industries to the accusation that it fuels conflict and insecurity; and so it is even more pressing, as many industry actors recognize, that it demonstrate that it can in fact work cooperatively with a wide range of communities to build shared security. 

The reality is that while, of course, there are numerous industry laggards, the real opposition to effective regulation may come from states – because of the strategic logic they see in an industry they can keep as their own ‘pet’, unconstrained – in contrast to many national militaries – by democratic controls on the armed forces. 

It will only be through a combination of sustained dialogue with the industry and states, combined at the same time with resolute action for accountability that this strategic logic will be changed. It will only be through such resolute truth-telling that the impossibility of “externalizing” and “privatizing” the costs of commercial military services in a globalized world will be made clear to the industry and its clients. And it is only through such concerted action that the dogs of war – which we have so carefully leashed over the last few centuries, through the delicate mechanisms of democratic control of armed forces – will once again be tamed.
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