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Abstract: The phenomenon of new manifestations, problems and tendencies related to mercenary activity or use of mercenaries, such as the danger to the full exercise of human rights based in the existence of private military and security companies, continues to grow in Latin America and the Caribbean.  This practice presents a series of risks implicit in the sharing of responsibilities between the State and the PMSC. Instruments are needed that require these companies to comply with certain national and international standards. These controls require strong constitutional and parliamentary control of PMSC in countries of operation, the creation of regional instruments that address the divers realities and the construction of an additional protocol to the 1989 Convention that addresses the new manifestations of private security and war.

PMSC Presence in Latin America and the Caribbean: General Framework 

Problems stemming from new manifestations and tendencies related to the use of mercenaries, such as the danger to the full exercise of human rights based in the existence of private military and security companies, continue to grow in Latin America and the Caribbean.  This growth can be seen, both with reference to the growth of transnational military companies operating in the region as well as in the domestic use of private security guards and forces in place of local or national police forces.

In the Working Group’s field studies of four Latin American countries, it is clear that the tendency toward the cessation of the State monopoly on the use of force to non-state actors continues to grow.  This element of State control, which until recent years was one of the most highly valued defining characteristics of a Nation-State, is being passed increasingly to private actors, following the international trend toward increasing levels of PMSC. This practice of the privatization of war, at the international level, and of security forces on the internal level, are the consequence of a policy of rationalization and reduction of the armed forces and police, and in general of national defence budgets, based in the global trend toward a reorganization of the State, which according to certain theories provides for greater efficiency on the part of the State. 

However, this practice presents a series of risks implicit in the sharing of responsibilities between the State and the PMSC.  Among those risks are i) the State evades its responsibilities with regards to protecting the right to security of all its citizens: if only those who can pay for security have access to it, the right instead becomes a privilege; ii) by mixing traditional categories of civil/military and private/public, hybrid actors end up working through informal networks that favor corruption and criminal behavior
, iii) privatization is potentially less costly for the State, and on occasions even more efficient, but the quality of the work, and the respect for human rights can be seriously compromised; iv) the lack of vigilance over the work these companies can often lead to implicit impunity regarding crimes or human rights violations, things which are more easily controlled in public armed forces; v) the practice of repression of social protest at the hands of private security companies has increased. This has been particularly evident in the actions of those companies in charge of controlling security in or around mines, logging forests or other locations of natural resource extraction. 

1. Personnel contracting in Latin America for work as security forces in armed conflict zones
The Working Group reiterates its concern regarding the rise in the contracting and use of Latin American nationals to work in conflict zones as noted in previous documents
.  It is furthermore concerning that despite the monitoring work and denunciation of said phenomenon by the Working Group and the attempt to alert States to this challenge the problem continues to grow. 

Private security companies continue to act in illegal and covert ways. People are often contracted from countries with high levels of unemployment. The contracts are realized with high levels of irregularity in order to avoid national jurisdiction. Life insurance and health insurance are promised but not delivered, or sometimes do exist but require that they be claimed in the United States, which is essentially impossible for those contracted. Working conditions are completely inadequate. There is no access to medical services and if or when those contracted do get injured or fall ill they are not allowed to return to their country of origin when they challenge the contract for not conforming to its conditions.  Instead they are isolated, denied access to means of communication and their documents are removed from them.  

Perhaps the aspect of highest concern is that having been contracted as security guards those contracted carry out military actions, more appropriate to military personnel.  Evidence is seen to this effect through the analysis by the Working Group of photographs and interviews revealing those interviewed using long distance weapons, military-style uniforms and receiving military-like training in their countries of origin, as well as in Jordan and Iraq. Despite the military nature of these actions there is not the clear chain of command and control that exists in the military, coordination with official armed forces is rare or nonexistent, and procedural norms for personnel recruitment are absent, all adding to the extremely high-risks presented by this work both for those involved and those affected.   

Even if the phenomenon of contracting Latin Americans for work in Iraq might have in its first moments surprised the authorities in countries where recruitment is occurring into action, it has now been taking place since 2003 and it appears that it will continue in various countries in the region. Testimonies and other documents show that the phenomenon continues to grow even in countries where the Working Group has made official visits to raise awareness and continues to expand to new countries such as Brazil, Guatemala, Mexico and El Salvador. According to estimates by the Working Group the number of Latin Americans working as security guards in Iraq is over 3,000. 

On repeated occasions the United Nations General Assembly has brought to the attention of member states the fact that “whatever the form of use or manner adopted to appear legitimate, mercenaries and related activities are a threat to peace, security and self-determination as well as an obstacle to the full exercise of human rights.”  These risks make urgent the call to all States to adhere to the International Convention Against the Recruitment, Use, Financing and Training of Mercenaries (1989), and even more pressing, the need to create means of internal regulation including the designation of said actions as criminal in national legislation in order to mobilize the means to control such activity. 

2. Growth in the use of private security forces at the internal level and risks to State authority and State monopoly on the use of force

A second concern of the Working Group is the growing cessation of the use of force or authority to private security companies and private armed groups that take police-like action.  The year 2003 saw annual growth of 9-11% and investment of $4 billion in this sector
.  This tendency has produced a situation where many countries now have a higher number of private security forces than official police and in which these private groups are permitted to carry out actions traditionally pertaining solely to police forces. 
For example, in Honduras the number of people working in private security companies as guards or vigilantes is calculated as between 20,000 and 70,000 (350 companies), in contrast to the 8,000 person national police force
. Peru has a 92,000 person police force
, a number insufficient to provide security to its 28 million inhabitants. This insufficiency has led to the authorization of the use of private security companies, in the form of both guards and watchmen, adding up to 100,000 private security forces total: 50,000 private vigilantes and 50,000 informal guards such as watchmen.  In Chile data collected by FLACSO
 and by Leemira Consultores
 suggest that “the total number of private security guards is double that of the police force; and these guards are involved in vigilance of ever increasing spaces, forming part of the daily lives of the population”
.  One thousand security companies employing 100,000 people
 are estimated to exist.
The Working Group presented its concern regarding the cessation of the use of force to private actors to representatives of Latin American and Caribbean governments in the Consulta Regional de Panamá.  The Working Group first reminded States of their responsibilities regarding security is a public good and a human right as it is defined in international human rights instruments. As expressed previously, the privatization of security runs the risk of leaving those who cannot pay without access to proper security. This further jeopardizes principles of equality seeing as it would limit access for the poor.  Secondly, the Working Group emphasized the fact that private security guards do not defend or protect public interests or the common good but rather the private interests of those that contract and pay them. It is this second fact that makes private security equal to use of mercenaries. 

Taking into account the above mentioned, certain suggested points of action emerged: i) Clearly define the roles of the police force and private security forces such that they may be complementary and not parallel structures in which the latter substitutes the former; ii) Regulate, monitor and coordinate private security company activity such that the State maintains effective control; iii) Prohibit the involvement of active military personnel or police officers in private security firms as owners, trainers or personnel in order to keep separate the skills and knowledge held by each; iv) Assure that private security companies comply with regulations regarding equity, transparency and submission of profit reports.; v) Provide reliable training courses for security guards including training in human rights and international humanitarian law;  vi)  Collect information on potential abuses or crimes committed by private security personnel in relation to their work and pursue sanctioning
.
The Working Group has shown that countries where there is insufficient legislation or irregular control regarding the private security sector provide convenient locations for the establishment of companies that recruit and contract people to work in conflict zones outside of their country of origin.  For this reason it is even more important that States exercise effective control over these companies, their directors and their employees.  Internal laws and international standards must be sufficient to impede the violation of the rights of nationals by said private security companies.      
3. The use of private security forces in the repression of social movements 

The Working Group has recognized an emerging phenomenon in Latin America regarding the use of private security companies increasingly involved in the protection of geo-strategic sites such as mines, oil extraction sites, forests and water sources through the repression of social protest. In these situations the legitimate social protest by peoples in defense of their land and their environmental rights are confused or conflated with criminal or terrorist actions and those protesting in defense of their human rights are prosecuted, charged, intimidated or killed. 

The Working Group has received allegations that reveal that private companies are responsible for these acts of repression. These allegations have arrived from Honduras, Peru, Ecuador and Chile and have been discussed with these States in visits to each country as well as in reports.  Recently another allegation was received from Brazil.  

The Working Group is furthermore concerned that the cessation of the use of force by the State to private security companies may lead to impunity from criminal activity due to the lack of information and due to the lack of attention to these crimes by the relevant authorities. 

4. Government agreements granting immunity to private military and security companies and their employees 
In its first session the Working Group defined as a priority the study of possible effects of government accords that confer immunity to private military and security companies and their employees
.

Recognizing the potential of the government to write and sign accords guaranteeing rights and laws articulated in each country’s constitution, it is concerning that certain accords instead may effectively make private military and security companies untouchable by giving them immunity that leads to impunity.  “National security” is not an acceptable excuse for evasion of sanctions against crimes or human rights violations by private companies without the intervention or jurisdiction of the host country.  In many cases the contractors and the companies act in a context free of control by or subordination to country authorities, which implies a number of risks. In the past in situations of armed conflict PMSCs have often received impunity for crimes committed.  Evidence to this effect can be seen in Nicaragua, Bosnia and Haiti, and is also evident in recent incidents in Iraq where company employees have been involved in Coalition support.  Allowing for the functioning of private military or security companies free from subjection to national legal controls or restrictions in the countries where they operate, or under the supervision of the armed forces or police force where “they may act in a juridical vacuum is an invitation for abuse.”

Specifically in Latin American the Working Group has discussed the impunity conferred on the private military security company that controls the Manta Area Base and its employees in Ecuador, as elaborated in the Report on the Ecuador visit
. This impunity has created a form of judicial uncertainty that has permitted the evasion of responsibilities on the part of the company regarding the sale in illicit goods and services. 
The contracting of private military and security companies in the fight against narco-trafficking in Colombia is another concern of the Working Group. Due to the dynamic of the Colombian conflict, private actors are likely to become involved in the counterinsurgency effort potentially creating situations in which human rights are jeopardized.   In the same vein, the Working Group reiterates its concern regarding the use of search teams composed of private contractors with combat capacity as well as regarding the participation of privately contracted companies in Colombia’s internal armed conflict. Said contractors however are not subject to investigation when crimes are committed. Crimes committed include drug trafficking, sexual assault of minors, arms trafficking for paramilitary groups and the trafficking of other illicit material.  Under a bi-national convention co-signed by the governments of Colombia and the United States these contracted private actors would enjoy total immunity. 
Section 5 of United Nations General Assembly Resolution 61/151 “asks that States exercise the maximum vigilance regarding all forms of recruitment, training, contracting or financing of mercenaries through private companies offering international military or security services, and that they expressly prohibit the intervention by such companies in armed conflict or situations potentially destabilizing to constitutional regimes”. In order to avoid PMSC intervention or involvement in said armed conflict or other destabilizing situations, the role of PMSC must be clearly articulated and defined in norms established both by the contracting States and the host States. 
5. Cases of Classical Uses of Mercenaries 

Even though the presence of “classical” 
mercenaries in national conflicts seems to be quite rare in today’s international dynamic, Latin America presents examples that demonstrate their presence. 

One case is that of Yair Klein captured last August in Moscow by Colombian INTERPOL, with a mandate for extradition released last March 28
.  Klein is now serving a sentence of ten years and eight months imposed by the Superior Tribunal of Manizales in 2001 where he “was charged and tried for providing instruction and training in military and terrorist tactics, techniques and procedures, with an aggravated charge for having done so with mercenaries, and conspiracy in the crime.” Melink Ferry and Tzadaka Abraham are under the same warrant for capture but continue at large, escaping justice. 

Klein has also been charged and fined $13,400 by an Israeli tribunal for arms sales to illegal Colombian groups and was previously detained for 16 months in Sierra Leone for the sale of arms to a rebel group.   

In a second case, three Israelis were contracted by narco-trafficker Gonzalo Rodríguez Gacha to train his private paramilitary armies who had dedicated themselves to fighting the guerilla and other leftist movements. These paramilitary forces are responsible for a large number of massacres, displaced people and assassinations including of presidential candidates and governmental officials. 
Another interesting case is that of Luís Posada Carriles, (alias Ignacio Medina) who was involved with (among other activities) the planning for the explosion of the Douglas DC-8 of Cuban Airlines 1976, which caused 73 civilian deaths. Other terrorist actions include those against Cuban hotel owners for which he probably relied on the help of Central American mercenaries. The actions of Posada Carriles also include providing intelligence services for counterinsurgency against the Nicaraguan government. 

In Report E/CN.4/2000/14, Rapporteur Enrique Bernales Ballesteros wrote on this theme and the Working Group’s work specifically expressing his alarm at the lack of response to the petition for extradition of Posada Carriles to Venezuela to be tried on these charges, and at the his liberation this past May 8th effectively exonerating him from charges of terrorism.  Allegations have been made to the government of the United States. 

Paragraph 10 of Resolution 61/151 of the General Assembly "condemns any form of impunity for those who perpetrate mercenary activities or for those responsible for their use, recruitment, financing or administration; and insists that all States in compliance with International Law subject said perpetrators to justice."  Paragraph 11 of the same Resolution states that it “Exhorts those Member States that in compliance with their obligation to International Law cooperate and facilitate the bringing to justice of those accused of mercenary activities through public, transparent and impartial processes.”

6. Final Considerations

Since the creation of the Working Group we have been interested in calling attention to certain points that differentiate the new Mandate from the older Special Rapporteur.  This has meant that a large part of our time be spent in the pedagogical work of establishing a new definition for this Mandate. 

In the first place, there is a marked difference between the work of an individual Rapporteur and the collegial work of a Working Group. The collective work of a Working Group allows for representation of regional diversity and allows for the presence of experts from different parts of the world each of which is engaged in ongoing monitoring and vigilance on the specified themes of action. Secondly, Resolution 2005/2 of the Human Rights Commission that created the Working Group, subsequently ratified by the General Assembly
 broadens the scope of rights that guide its work. The old Rapporteur had a clear mandate regarding the right to free self-determination of peoples; the Working Group’s mandate is expanded to include all human rights.  Thirdly, the Special Rapporteur’s focus was on classical uses of mercenaries where as the Commission has now expanded the Working Group’s Mandate to include all mercenary activities and work regarding the vigilance and study of the repercussions of the actions of private companies offering their services on the international market, the assessment of military security, regarding the enjoyment and exercise of human rights, and in particular peoples’ right to self-determination.  The Working Group has also been asked to prepare a project presenting the basic international principles that should be followed in order to assure the respect of human rights by private companies. 

As such, the debate is not whether PMSCs and their employees can be categorized as mercenaries or not, or whether or not their activities are mercenary activities.  This debate has already been thoroughly addressed by Enrique Bernales. Today a clear mandate exists for this Working Group’s vigilance of PMSCs and their impact on the full exercise of human rights handed down by the Human Rights Commission and ratified by the General Assembly and the Human Rights Council. This is the work that this Working Group has taken on. We do not believe that we have overstepped our mandate as has sometimes been suggested.  Nor to we believe that our existence is without proper backing by the international community as has been suggested at other moments. 

New forms of both civil and international conflict such as “unconventional wars”, “low intensity wars” or “new wars” have brought with them the development of non-traditional security strategies and have transformed the State monopoly on the use of force. With new actors participating in armed conflict the international community would like to assure that these new scenarios do not exist within a realm of impunity where they may either violate directly or indirectly impede the full exercise of human rights. 

Empirical and theoretical information confirms that the presence of private military companies that are contracted in post conflict situations or to strengthen weak status, far from achieving the purpose for which they were called, create a dependency and do not help the construction of either peace or sustainability.  The use of private militaries is a poor and inefficient strategy for strengthening national military and security forces.
 

However, if a State does decide to choose this option the international community must assure that the cessation of the use of force and security to private companies comes with certain mandatory obligations.  Proposals for voluntary auto-regulation by the companies can be seen as a first step but are not sufficient.  Instruments are needed that require these companies to comply with certain national and international standards. 

Hebert Wulf
 suggests four levels of control to address what he calls the “public monopoly on the use of force”: local-level controls, national-level controls, regional-level controls and global/international regulations. These controls require strong constitutional and parliamentary control of PMSC in countries of operation, the creation of regional instruments that address the divers realities and, the construction of an additional protocol to the 1989 Convention that addresses the new manifestations of private security and war. 
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